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Court of Appeals of the District of Columbia 


X(). 481*2. 

District ok Columbia, Appellant, 


(iKOBGKTOWX AND TkNXALLYTONVN KaILWAY (V). Ct ul. 


Snpr(*ine Court of tlu‘ District of Columbia. 

At Law. 

Xo. 71l)4<). 

Distbiut ok (ViLUMBiA, PlaiiitifT, 


(iKoBOK/rowx AXi) Tkxxallvtowx Railway (\)mpaxy and 
Wasiiixotox Railway axd KLKX'riiiu Comkaxy, Defend¬ 
ants. 

Lx U K!) Statks ok Amkbiua, 

District (ff Dohnnhia, ss: 

Re it remeinb(‘red that in tin* Siijireme Court of the Dis¬ 
trict of Colnnil)ia, at the City of Washington, in said Dis¬ 
trict, at th(‘ times h(‘reinafter mentioned, the following 
papiu's wer(‘ tiled and ))roceedings had, in the above-en- 
t it led cause, to wit : 

1 Dcctaratinu, 

Fill'd Angnst 28, 11)2(1. 

In the Snpri'ine Coni't of tlii' Distriid of (Vilnmbia. 

At l>aw. 

Xo. 71941). 

DlSTBirr OK (\)LrMBlA 


(iKol.oi/rowx AXI) Tkxxallytowx Railway (\)MKaxy and 
Wasiiixotox Railway axd Flkatbic (V)mi’axy. 

'rill* plaintitV, a municipal cori)oration sues tlie defend¬ 
ants, the (leorgi'town and Tennallylown Railway Company, 
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a corporation created by Act of Congress, Auirust *22, 1SS8 
(•2;') Stat. 44(3) and the Washington Railway and Klectric 
Company, a corporation under Act of Compress of .Iinu* o, 
1900 (.‘31 Stat. 270) autborizint!: the Wasbin^rton and (iri‘at 
Flails Railway (V)mpany to cban.y:e its name and to tmter 
into contracts with the (reor^etown and Tennallytown Rail¬ 
way Company, to hold stock therein and to use its road and 
route, to be secured by a mortj^a^e. By virtue of said last 
A(*t of Congress mentioned, the Wasbinirton and (ir(‘at 
Falls b’ailway Company changed its name to tlu* Wasb¬ 
inirton Railway and Klectric Company by deed of irraut 
and consolidates! mortira^e to the Cnited Stales Moiti;nu:e 
an<l Trust (’oinpauy, a corporation, dated February 4, 1902, 
and was then and is now sole owner and coutrolhu* of the 
(leoriretowu and 4\Miuallytown Railway Company, and is 
sued hereunder for bavinir and (‘xerci.^inir the riirbt to con¬ 
tinue the said (Jeor^etown and Tennallytown R^iilway (’om- 
j)any as a corporation tbronirb direct ownerslii]) of said 
stock— 

For that under and bv virtiu* of tin* antboritv of an Act 

» • 

of Conirress, approved June 7, 1924 (— Stats. —) entith‘d: 

*C\n a(‘t making appropriations for the uovern- 
2 ment of the I)istri(*t of Columbia and other activities 
chargeable in whole or in part a.irainst tbs* i*t‘vennes 
of such District for the tiscal year endin.i^ dune MO, 192;'), 
and for other ])nrposes.” 

it was provided: 

“For j)avinii: Wisconsin Avenue, Mas.s^iclmsetts Avenue, 
to River Road, sixtv feet wide, incindinu: necessarv reloca- 
tion of street car tracks and water mains, sixtv fsud with* 
refund to be obtained from the str(‘(‘t railway eompany, so 
far as pi‘ovi(h*d nndm* existinii: law.” 

'riiat thereafter the (Commissioners of the District of 
(Columbia, actinii: as a board, for and on behalf of the Dis¬ 
trict of (Columbia under the above authority did order and 

direct the (leori^etown and Tennallvtown l^ailwav (h>m- 

• • 

pany and the Wasliin^^ton Railway and Klectric (Company 
to adjust and relocate railway tracks on Wi.sconsin Avenue 
between Massachusetts Avenue and River Road so as to 
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facilitate tlie j)aviii»' of tlie roadway to a width of sixty feet 
as riMjuired hy law and to the best interests of ])nl)lic serv¬ 
ice, and whereas the said (1 cornet own and Tennallytown 
Railway (N)in])any and tlie Washington Railway and Elei*- 
tric Company did refuse to adjust and relocate railway 
tracks on Wisconsin Avenue and did refuse to defray the 
cost of i-(‘locatin.e: both or either railway track of the George¬ 
town and 'rennallytown Railway Company on Wisconsin 
Avenue, between Massachusetts Avenue and River Road 
on the centei* of tb(‘ new sixty foot roadway following the 
constI'uction of the new west roadway thereon, and the 
said plaintiff, the District of Columbia did ])repare s])ecifi- 
c^itions and advertise for bids to perform this work which 
was (loin* by tb(‘ liak(‘ Stoiu‘ Com])any, a corporation for 
that ])art of tin* work specilied therein at d'hree dollars 
and sixly-tbr(‘(‘ ($.*).().*)) ecMits ]K*r linear foot of single track 
completed, at a cost of $r)7,oJ).‘>.r)cS and the plaintilV, the 
District of Columbia, did remove the tracks on Wisconsin 
Avenue between Woodley Road and Massachusetts Avenue 
suflicieiitly to j)ermit the construction of new west 
.*> roadway thereon, and cleared the new west track by 
contract with G. B. Mulliii Com}xuiy, a corporation, 
at a cost and exj)ense of $2,1()2.97 making total cost to the 
])laintiff of $r)9,7o().r)r) said work having been completed on 
()!• about the dOtli day of December, 1925, wherefore the 
plaintiIT, the District of (\)lumbia brings this suit, it ha\’- 
ing been the duty of the said defendants to do the work 
afor(‘s;ud and i)ay for the same, and the said d(‘fendajits 
and (‘acb of tluun having been called upon to reimburse to 
it, the cost incunvd by the plaintitT, which was and be¬ 
came the duty of the tl(‘fendants to pay; but the said de¬ 
fendants, neglecting and disregarding their legal obliga¬ 
tions and tln*ir duty in the premises have refused and still 
r(‘fnse to pay to the plaintiff the said sum of $5‘),7r)0.r)5 as 
afor(‘said, oi' any pait thereof. 

Wb(*refoi*(‘ the plaintiff claims from the defendants and 
each of them the sum of $59,750.5.5 with interest thereon 
at six ])(*r c(‘nt per annum, from tlie .‘10th day of December, 
1925, lK‘si(l(‘s costs. 

2. The plaintiff sues the defendants for other money 
payable by thi‘ defendants to the plaintitT for goods sold 
and delivered by the plaintiff to the defendants and for 
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M'ork (lone and materials provided by the plaintiIT for the 
defendants at their request; and for money paid by the 
plaintitY for the defendants at their request; and for money 
lent by the plaintiff to the defendants; and for money re¬ 
ceived by the defendants for the use of the plaintiIf; and 
for money found to be due from the defendants to the 
plaintiff on aeeounts stated between them. And the ])lain- 
tiff (*laims $r)lb7r)().r)r) with interest th(*reon from the .‘>01 h 
day of December, 11)25, aeeordine: to the jjartieulars of de¬ 
mand hereto attached. 

F. 11. STFdMlFXS, 
F.DWAHl) W. THOMAS, 


HUl of Particulars. 


(’ost of reloeatiiiic tracks of the (ieoriretown and 'r(‘nnallv- 
town Railway on Wisconsin Avenue northwest, Washinir- 
ton. District of (V)lumbia, from Massachusetts Aveinu* 
to River Road, under contract Xo. S.’ITT, by Lake Stone 
('ompany, dune 1, 11)25, to October Gth, 1925. 


15,8()() linear feet sin>^le track eomplete<l at 

per linear foot . jf57,51).‘).58 


Dost of I'einoval of tracks of (Jeor^etown and Tminallytown 
l\ailway on Wisconsin Avtume northwest, Washinirton, 
District of Oolumbia, betwium Woodl(*y Road and Massa¬ 
chusetts Avenue to ])ermit construction of new west I’oad- 
way and ckvir new west track under contiact Xo. 8040, 
Fxtra Order Xo. 1 (move stre(*t ear tracks and oV(‘rhead 
line to permit pavine: of west half of roadway between 
Massachusetts Avenue and Woodley Road) with (L B. 
Mnllin Vo., a body eor])orate, March 2, 1925, to X(»vem- 
lK*r 18, 1925. 


524.0 hours' labor at $.25 ])er hour . $81.00 

140.0 hours' labor at .55 per hour . 41).t)0 

1.0 hours' labor at .4(5 ])er hour. .4(1 

2248.0 hours' labor at .40 per hour. 899.20 

4.0 hours' labor at .42 per hour . 1.68 

562.0 hours' labor at .45 per hour. 252.90 

109.0 hours' labor at .48 ]>er hour. 52.52 

115.0 hours' labor at .50 per hour. 57.50 

156.0 hours’ labor at .55 per hour. 85.80 
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8.0 hours' labor at .00 per hour. 4.80 

00.f) hours’ labor at .04 per hour. 42.50 

148.5 hours’ labor at .05 ])er hour. 90.53 

17!h0 hours' labor at .70 per hour. 125.30 

1.0 hours' labor at .75 j)er hour. .75 

Ku<i:iueeriu<»- aiul sui)eriutemleuee. 71.39 

.Material . 59.05 


$1,880.84 

Plus 15% . 282.13 


$2,102.97 


I\(‘ea pit Illation . $57,593.58 

2,102.97 


$59,750.55 

5 Affrcrd St at an cut of Facts. 

Filed Auji:ust 31, 1920. 

**«•••• 


It is ai»Teed by and between the parties hereto, through 
th(‘ir respective counsel ot' record, that the above entitled 
cause shall he tried upon the following a<j:reed statement of 
facts, as if the said cause had been tried liefore a .jury law¬ 
fully ini])anel(‘d and the said facts found by the .jury: 

'rh(‘ plaintitT is a municipal corporation, and the defend¬ 
ants an* street railway corporations, incorporated by seyia- 
rate Acts of (’ouirress to operate street railways in tlie Dis¬ 
trict of (’olumhia, accordiipc: to the reipdrements of their 
charters, and subsequent Acts of Congress in relation 
thereto. 

That by an Act of Congress approved June 7, 1924, — 
Stats., ])a,<re —, entitled: 


“.\n Act makinj>: appropriations for the Gov’ernemnt of 
the District of Columbia and other activities chargeable in 
whole or in part a^rainst the revenues of such District for 
the fiscal year ending June 30, 1925, and for other pur- 
])oses,” 
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provision was made 

“For ])avin.i>: AViscoiisin Avenue, Massachusetts Avenue, 
to Hiver Hoad, sixty feet wid(‘, inclndin.i*’ necessary r(‘loca- 
tion of street car tracks and water mains, sixty feet wide, 
refund to he obtained from tlie street railway comjiany, so 
far as provided under existing law." 

The defendants herein were thereuiion notitied as fol¬ 
lows : 

“February 27, l!)2r). 

“The Georfiretown & 'rennallvtown Kail wav Co., 

Washinjifton Hailway and Fleetric Co., 

14th iS: (’ Stret‘ts X. \V., 

WashiiiiTton, 1). C. 

Gentlemen : 

The CommissioiH*rs of th(‘ District of Columbia direct me 
to notify you to adjust and relocate your tracks on Wiscon¬ 
sin Avenue between .Massachusetts venue and the Hiver 
lioad in such maniuo' as will facilitate* the pavinir of 
() the roadway of this aviniiu* to a-width of (it) feet, as 
authorizi‘d in llu* District of (’olnmbia .\p])ro])ria- 
tion Act for the fiscal year endinir dune dO, 11)2.*), ap])roved 
June 7, 1024. 

It is snii:ir<‘i^ted that your Fnirineei' of Way consult the 
Fnirin(*(*r of Hiirhways of the District of (\)lnmhia as to the 
tletails of this work. 

I pon n‘fnsal or nei^deet of yoni- company to comply with 
this notice* promptly, the weok will he* perfornuMl by a.^eMits 
ot the District ot ('olnmbia and the cost tlu‘re*of r(*cov(*rcd 
from your company in the* maiine*!* provide‘d by law. 

Very respect fullv, 

(Si-niMl) D.VXIFl. F. GAHGFS, 

Serif, linartl o/ ('oiintiissKniers 

ot the PIsfrief o/ (UtUnnltin. 
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To which commiiiiicalioii the following reply was had: 

“Washington Kail way and Klectric Company, 14th & C 
Streets W., Washington, D. C. 

March 2, 1925. 

llonorahle Commissioners of the District of Columbia. 

(lENTLEMEN : 

We l)(‘g to acknowledge recei])t of your letter of recent 
(late, in which you notify ns to adjust and relocate our 
ti'acks on Wisconsin Avenue between Massachusetts Ave. 
and Riv(‘i* Kd. in such manner as will facilitate the paving 
of till* I’oadway of this avenue to a width of GO feet, as au¬ 
thorized in the District of (V)lumbia Approj)riation Act for 
llie fiscal year ending dune 50, 1925, a])proved dune 7, 1924. 

We know of no ])rovision of existing law under which we 
ai(* r(Mjuir(*d to pay the cost of relocating our tracks and, 
therefore*, maintain that we are not reejuired to ])ay for 
grading, ballasting, installing track material and relocat¬ 
ing ])ole line and overhead fixtures which will become nec- 
(‘ssarv for the (Vimmissioners to assume if the said Act is 
to be executed and pay the ex])ense thereof under pro¬ 
vision of the said A])pro])riation Act. 

We, therefore, res])ectfully suggest that this work be 
]K‘i-forni(*d by the District of Columbia, subject to the right 
of the District to bring suit to recover the cost thereof from 
this company. 

Respectfully, 

ckoiRlKTOWX cV: TKXXALLVTt)WX 
RAILWAY (H)., 

Rv W. F. IIAM, PrrsiflrHf.’^ 


7 And the following agreement was entered into be¬ 
tween the plaintitT, the District of (V)lumbia, and one 
of the defendants, the Georgetown and Tennallytown Rail¬ 
way Com])any: 

“Whereas, An Act making appropriations for the Gov¬ 
ernment of the District of Columbia and other activities 
chargeable in whole or in part against the revenues of such 
District for the fiscal year ending June 30, 1925, and for 
other purposes prbvides, among other things: 
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“Xorthwost: For paviiiu' Wisconsin Avcnne, Massachu¬ 
setts Avenue to IFiver l\oa(l, sixty feet wide, including nec¬ 
essary r(‘location of street car tracks and water mains, 
sixty feet wid(*, ndiind to he obtained from the street rail¬ 
way company so far as ])rovid(‘d under existing law, ^doO,- 
000, and 

“Whereas the (Jeorgidown 'rminallytown Railway (\)m- 
pany insists that a street railway is not I'lMpiired to assume 
or pay for the cost of r(‘loeation of such stretd railway 
tracks, the cost of which lu'comes nec(‘ssary to he tem¬ 
porarily assuim‘d hy tlu‘ District of Folumhia if the ])ro- 
visions of said appropriation act are to he (‘xecnted, and 
which cost tlu‘n‘for(‘ tin* District of ('olnmhia will advance 
out of the appropriation for the tiscal year ending Jnin* dO, 
102r), subject, howevm*, to tin* right of the District of Fo- 
liimhia to bring suit to r(‘cov(‘r the same against tin* (loorgi*- 
town iV: 'r(*nnallytown Railway Fompany; 

“Xow, tlu‘refore, it is agr(‘(‘d as follows: 

“1. d’lu* District of Foinmhia will ])roc(‘(‘d as soon as 
possihh‘ with, or contracd for, th(‘ ne(*(‘ssary grading, bal¬ 
lasting, installing track materials and i-elocating ))oh* liin* 
and overhead tixtnres on Wisconsin Aveniu* betweini Massa¬ 
chusetts Avenue and Riven* l\oad, as aforesaid, at an a])- 
]»roximate‘ (*ost of $()'),()()().(M), an accurate r(‘coi*d of which 
shall be ke])t. 

“2. Tlu‘ Fieorgetown iV: M'lMinallvtown Railwav will do 
and pen'form the lennainden* of such work as may be neces¬ 
sary within the space betwecni its tracks and rails and two 
feed exterieu* theu’ete) on Wise*onsin Avenine bedwe*en Massa- 
e'hnsedts Avenme anel Riven* roael, ine*lneling the furnishing 
e)f rails, ties, rail fasten lings anel paving, at an estimate‘el 
appreiximate ce)st e>f $l()(),4t)8.72, as ce>nte*m])lateMl by saiel 
Act making a])pre)priatie>ns fe>r the* District eif Foinmhia for 
the tiscal year eneling June JO, l!)2r). The company will 
keep an accurate record of such costs. 

“J. The (leorgetown Tennallyteewn Railway Fe»m])any 
further agrees to facilitate in any way ])e)ssible the early 
hearing of any suit breuight by the District of Fe>lumbia to 
re‘cover the amount above mentie)iu*el, to-wit, $r)r),000.00, or 
any part thereof, which may be expended for the work 
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a))ovc iolicd, to tin* ond that there may be an early 
adjudication ot* the same. 

S “In witness whereof, the parties hereto have exe¬ 

cuted tliis agreement this 2nd dav of March, 1925. 

DISTKKT OF (M)Ll MBIA, 

Bv (I’XO II. HUDOLFIl. 
d. F. BFLL. 

Attest: 

DAXIF.L F. (JAKOFS, 

Seen. linartJ nf ('(tnnnissioiicrs, IK C. 

I SEAl.. I 

OFOKOFTOWX cV: TFXXALLYTOWN 
IFAIIAVAV (M)MFAXV, 

Bv W. F. HAM, /Vc.sV.” 

Attest.: 

AV.M. L. (d.AKM\, 

Asst. Secret (U tf. 

I SEAL. ] 

'fhat the tracks of tin* (icoriiidown and Tennallytown 
Iiailway ('ompany run h(*tw(‘(‘n tin* Disti’ict of Ck)luml)ia line 
and th(‘ State* of Mai*yland, to and aloni*' Wisconsin Avenue 
to and below .M Sti-(‘(‘t; that cars of the lVasliinj>:ton Rail¬ 
way and Fleetric (^ompaiiy op{‘i*ate ov(‘r a portion of the 
ti'acks of till* said rM‘oi’n-etown and Tennallytown Railway 
rom]niny; that certain e<iuipm(‘nt and i-olliii”: stock is 
i-(‘nt(‘d and h'ased by tin* IVa^liin.'^ton Ibdlway and Fleet ric 
(‘ompany to tlie Y(‘nnallytown Fom])any, and that the same 
is i‘(‘paii'ed at tin* sli(>ps of tlie Wasliinuteni hhdlway and 
Fl(‘et]*ic ('oinpany; that the ti*acks of tlu* Washington and 
l\ock\ille liailway Fompany of Mont<»()mery (.k)nnty, a 
Mai’yland corporation, run h(‘twe(‘n the said territorial line 
(d‘ the* Distrii't of Folnnd)ia and the State of .Marvland 
north to and into tin* 'fown of Rockville, Maryland; that 
th(*r(‘ is no l)i*eak in tin* ti’acks between those owned bv the 
Washinirton and Rockville Railway Fom])any of Mont.i;:om- 
ei’v FountV and tin* (ii*orn(*town and 'rennallvtown Railwav 
('onipany: that the Washin.L*ton Railway and Flectric (Com¬ 
pany owns .‘>,4(19 shares of stoc'k out of a total issue of 4,000 
shai'es of the (ieori*:(*town and Tennallvtown Railwav Com- 
])any, and all of the shares of stock of the AVashin^ton and 
Rockville Railway Company of Montgomery County: that 
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the said slock owiu*d hy tin* Wasliiii'xton Railway and Elec¬ 
tric (V)m|>any in both tin* Washini^ton and Rockville Rail¬ 
way (Nmipany of Monti^onuM’v Eonnty and the (Jeor^etown 
and I'ennallylown l\ailway ('oini)any is now held by and 
pledired under th(‘ pi-ovisions of a certain consolidated 
mort.tra^a* made by tlic Washinirton Railway and 
0 Electric Company to the Tnited States Mortijrai^e 
and Trust Comi)any, nmler de(‘d of trust dated 
February 4, lOtrj, i*(‘co]*ded in Lib(‘r 2024, folio .‘188, in the 
Record(*r of DimmIs* ()flic(‘ of the District of Columbia and 
is made a part of this Aurc'cd Statcimmt of Facts: that the 
work descrilu'd in tin* I)(*clai'ation lib'd hm’eiii was done in 
the maniKM* ami foini tlu‘r(‘in all(‘,ired, and at a cost to the 
District of Columbia of Fifty-Xim* Thousand Seven Hun¬ 
dred Fifty-Six Dollars and Fifty-Five Cents (Tab.;*).■)) : 
that the street cars wmn* in o])cration dnriim: the course of 
relocation of the tracks on Wisconsin Avenm*. 

The pleadinirs in tin* above* case an* made* a ])art of this 
a.irreement, and all r(*cords of tin* District of Columbia and 
the Pnblic Ftiliti(*s Commission, and any order or law re¬ 
ferred to therein a])p(*rtainin.ir to the case* are further made 
a part hereeef, and may be iise*el by eitbe*r party as having 
been pre>pe*rly proven. 

F. II. STEDllEXS, 

EDWARD W. THO.MAS, 

Att(tr)iPifs fnr PJ am tiff. 

S. R. ROW EX, 

II. AV. KETdW, 

Affometfs for . 

PI ra nf (Irnrtfcfnfi'n and Trnnaili/fnn n Paihraif Pnnipantf. 


Fib‘el September 21, 11)2(5. 


Xe>w cenne's the* (ie*orue*town ami 4\*nnallvtown Railway 

• • 

Company, by its atte)rne*ys, in the* above entitled cause, and 
for plea to the elee*laratie)n tiU*el therein, says it eloes not owe 
the saiel sum of money, as alleired, for the following reasons: 
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1. lU'causc licitli(‘r tb ' said Act of Congress approved 
June JO, llbJ."), nor any existing law, require it to 
10 inakc‘ tin* n'location of street car tracks complained 
of. 

‘J. l>(‘caiis(‘ under tin* allegations of the declaration, no 
cans(‘ of action is stated against it. 

S. K. BOWF.N, 

11. W. KFLLY, 

AffnrH(\tfs for (icinfjrfown 

(Difl Ualhvaif Co. 

(if ]Vashlufihill IiaHirnff d' Electric Cotopaujf. 

Fil(‘d Sept(*inl)t‘r *J1, 10‘J(). 


Xow conu's tlic Wasliiiigtoii lOiilway vV: Fleetrie (\)inpany, 
hy its attorn(‘ys, in tin* al)ovi‘ entitled cause, and for ])lea to 
tli(‘ declaration ril(‘d tli(*rein, savs it does not owe tlie said 
Slim (»f money, as all(‘g(‘d, for tin' following reasons: 

1. Ib'cansc* tli(‘ dcdeiidaiit doi‘s not own or operate any 
tracks on AVisc'onsin Avimm* IxMween Massaclinsetts Ave- 
niii‘ and KMvm* IJoad and if there is any existing law which 
re(|nir(‘s thi‘ street railway comjiany ojierating on Wis¬ 
consin Avenn(‘ to mak(‘ th(‘ relocation (d* street car tracks 
comjdained of, said r(Mjnireimmt of law does not apply to 
this defendant, the only ridation it lu'ars in this respect to 
the op(‘rating com])any, to wit, ({(‘orgetown and Tennally- 
t<»wn l»ailway ('ompaiiy, being that of stockholder. 

*J. lh*('aiise neither th(‘ said Act of (V>ngr(‘ss a])])roved 
June .‘Id, 1 !)lM, nor any existing law, rcMpiire the defendant 
to mak(* the relocation of strc'ct car tracks com])lained of. 

‘k I^)(‘caiis(* iind(‘r th(‘ all(*gations of the declaration, no 
cans(‘ of action is stated against the defendant. 

S. K. HOWFX, 

II. W. KFLLY, 

Attorncifs for Defendant 
Washiupton Bail wap S Electric Co. 
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/((‘plicuflnil. 
Filed September ‘Jo, 


I he plaint in, din* District ot‘ (N)lninl)ia, joins issue upon 
tlie plea ot tin* defendant, ddn* (ieoru:(‘town and "rennallv- 
town Railway (’ompany. 

F. If. STFIMIFXS, 

FDWAID) W. THOMAS, 
Aftitnu'jfs fttr the ridinfi/f, Disfricf o/ ('<>}utuhia. 

Uvplicuihni. 

Filed St‘pteinl)er ‘Jo, 


The plaintin, 'Pin* Disti’iet of Folninhia, joins issiu* upon 
tin* pl(*a ol tin* d(*t(*ndant. Tin* Washiimton Railway and 
Fl(‘etrie Fonipany. 

F. H. STFFHFXS, 

FDWARI) W. THOMAS, 

A1l(nnt‘jfs fur fhr rhi'ntflf/, Pisfrirf itf ('nhihihid. 

Xnfr uf Issue. 
hailed Srpt(‘jnlM*r 11>*J(I. 


Attonn‘ys for plaintiff: F. 11. St(*pln*ns, Fdward W. 
Thomas; for d(*f(*ndants: S. R*. Rewen, H. W. I\(*lly. 

Last pl(*adini;’ lih*d S(*ptt*ml)(*i* ID'Jtl. 

(’h*rk will ph*ase (*nt(*r this eanse njnm the calendar (»f 
tin* next tt*i'm of Court. 

F. II. STFPHFXS, 

FDWAIH) W. THOMAS, 

Attumetfs fur Plnnii'iff. 
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MciHoraiifluni Opinion. 

Filed June 21, 1!)28. 


The I’uiidanuMital (luestion in (‘aeh ease is the same; 
namely whether Congress has imposed upon the defend¬ 
ants tlie dntv of refnndinu- to the Distriet of Folnmhia the 
whole cost of reloeatinu: their enr tracks or whether thev 
were only liable for that portion of the (*ost which they 
have already paid under and in accordance with the pro¬ 
visions of previous statutes which re(]nired them to pave 
and kee]) in repair the pavement between the tracks and 
for a space of two feet beyond. 

The a])propriation acts under which the work was done 
read, “For pavin.i*’ Wisconsin Avenue, (Massachusetts 
Avenue to Kiver h*oad,) (10 f(‘et wi(h‘, inclndiiiii: iu‘cessary 
relocation of street car tracks and wal(‘rmains, (iO teet wide, 
refund to he obtained from tin* street railway com])any so 
far as provided nndcn* existinic law, ^.‘lolkOOO," and, “For 
pavintc Wisconsin Avenue, (.‘oth St., to Massachns(‘tts Ave¬ 
nue,) ()0 feet wide, inclndini*- nec(‘ssary I’elocation of street 
car tracks and watermains, rcd'nnd to h(‘ obtained fi’om the 
street railway company so far as pi()vid(*d nndm’ existing 
law, $()r),()()().“ 

'File (piestion for considei*ation is not th(‘ powcn* of the 
legislature to recpiire the stiau't railway to ])ay the cost of 
relayinir its tracks oi* of relayinu; the watermains: hnt, as- 
snmin.i»- for the present that tin* h‘,i*i slat lire had such power, 
has it manifested a clear intention to exei’cise it? As the 
cost of relocating the water mains is not now involved, we 
will coniine onr attention to the cost of r(‘locatin<>’ the tracks. 
Did the le.iriHlatnre intend that the railway company should 
pay the entire cost of relocating? If it did, why did 
13 it not say so? It certaiidy did not siiei'ify any |>art 
or proportion of the (*ost as payable by the company, 
and if it meant that the company should jiay tin* (*ost of 
relocating at all it must have meant tluit it should ])ay the 
whole. If “existing law” means “existinii^ statute,” the 
meanin.ii: is jilain, for the existing statutes reipiired the 
company to {lave between rails and two feet beyond. Tbe 
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words “so far as” indicate* that tin* n'fmid from the rail¬ 
way company was in some way limited hy exist in,law, and 
‘ was not to include the whoh* cost of relocatimr the tracks. 
The word “provided” usually r(*fei's to claiisi's (O* sti])nla- 
tions in statutes or contracts. It may imh‘ed he iriven a 
wider mi*anin^ when* the plain purpose of tin* act i‘e<|uir(*s 
it, as in (Mark v. H. Co., X. V., 217. l>nt the natural and 

ordinarv meaninir of the woid is contined to statutes and 

» 

instruments, "rhe word “existin.u" also tends to conliin* 
the meaniiii;. It was evidently the pnrjxist* of tin* h‘i.risla- 
ture to impose no new test of leiiral liahility upon tin* com- 
])any, hut only to re(piire it to do what (*xistini»‘ law r(*- 
(juired. It can hardly have het‘n tin* int(*nti(m of the h‘iris- 
lature to leave the i*xtent of the company's liahility o]n‘n 
to tin* contentions of tin* ])ai'ti(*s ainl (*jjnitahh‘ considi'ra- 
tion of the conits. It must havi* int(‘nded to make tin* mat¬ 
ter certain and detinite, and, as we have said lu‘fort‘, if it 
had meant the whole cost of relocating it would have said 
so. Tin* acts of le.uislation (|not(‘d in the app(*inlix to tin* 
(h*fendants’ brief show a lonu:-s(*tth‘d h‘.u:islativi* policy in 
i*espi*ct to tin* duty of str(*t*t i*ailway companies, in n‘i;ard 
to tin* use and rejiair of str(*ets, which must have h(‘(*n in 
the mind of the leici-slatnre when it used the expression “so 
far as provided under existing law." M'he court is nnahle 
to (‘scape the conclusion that thesi* acts arc* tin* “law" re- 
ferivd to in this statute. To icivi* the woi-d “law" 
14 the broader meaninsx cont(‘nd(*d for hy tin* plaintitT 
would se(*m to he .iroinir hi‘yond tin* i*xpn*ss(*d will 
of tin* h*i:fislatni’t* in oi’(h*i* to make tin* d(*fondants liable. 

It follows that in (*ach (*asi* tin* d(*f(*ndant is (*ntith*d to 
judgment. 

AVKXDMLL \\ STAFFOIM), 

J Hsficr. 

dune —, 1928. 

Supreme (^ourt of the District of (Mdnmhia. 

Friday, June 22d, 1928. 

Session r(*snmed pursuant to adjoni’iiment, lion. Weinh*!! 
P. StatTord, Justice, presidinu:. 


Come now the ]parties ln*reto hy their respective attor¬ 
neys ,)f record, and thereupon, the court orders that jiidg- 
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mciit 1)0 oiitoml in this oauso in oonfonnitv with its Memo- 
randnm of Oj)inion tiled heroin June 21st. 1928. 

Wherefore, it is (*onsidered that plaintitT take nothin^*; by 
this action, that defendants i^o hence without day, be for 
nothing: held and recover of plaintitT their costs of defense 
to he taxed hv the clerk and have (‘xecution thereof. 

From the fore^oinir jndunKMit the plaintitT hy its attor¬ 
neys of record, in open court, notes an ap])eal to the (\)nrt 
of Appeals. 

lo Assi(/innrnfs nf Ki'i'ov. 

Filed July .‘1, 1!)28. 


'File Court (‘i*r(‘d as follows: 

1. In ren(h‘riii,e: jndmiUMit for tin* d(*f(‘ndants. 

2. In rnlini'' that plaintiff was !iot (‘ntith‘d to recover 
au^ainst deteiidants, and r(‘nd(‘rin.u: JiidiinuMit ac(‘ordini*ly. 

J. In const mini*- tin* Appro))riat ion Act of Con,i»r(‘ss, ap¬ 
proved June 7, l!t24, to nnsm only “statutory law" and not 
decisions of courts, as well as statntoi’v law. 

WIIJJA.M W. BKMDF, 
KMXCKJOLI) iiAirr, 

Aftnrnctis fttr Plainti/f. 

Service acknowh‘d,u(‘d this 2nd day of Jnly, 1!12S. 

S. H. BOWFX, 

11. W. KFLLV, 

All(nnnifs for Defendants. 

Desnfnatton o/ Deeord. 

Filed .Inly .‘J, 1928. 


The Clerk will ])lease 
th(‘ above-entitled c 4 inse 
chide the following:: 

1. Declaration. 


pi‘(‘par(‘ a ti’ansci’ipt of record in 
foi* the (\)ni’t of Aj)|»eals, to in- 


2. IMea. 


.‘h Joinder of Issue. 


4. Agreed statennent of facts. 
T). Memorandinn of judgment. 
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G. Monioraiulnni ot* noli.'.’.on of :i])|>c‘al in open 
1() court. 

7. Assi^ninicnts of error. 

8. This (lesiirnation. 

WILLIAM AV. BKIDH, 
LMX(;(i()LI) HALT, 

Attorncffs for 

Servici* at'knowliMli^iMl this -d (lav of ,Inlv, 1928. 

’S. IL BOW LX, 

II. W. KLLLV, 

Att(trnrifs for Ih'fi inhmts. 

17 SnpiH‘nn‘ (Nnirt of the District of Lolninhia. 

r.MTKi) States oi' A.meimca, 

Pisfrirt of Polu othld, ss: 

I, Frank \\. (hnmini^hain, ('Icrk of tin* Snpr(‘nu* (\)nrt of 
tin* District of Folninlfia, hei'chy certify the foreuoinn- pau(‘s 
nninhei'ed fi’oin 1 to Bi, hoth inclusive, to he a ti iu* and cor- 
re(*t trans(*ript of tin* r(‘coi'd, accoi'dini*' to dir(*ctions of 
connsel ln*r(*in tiled, copy of which is made ]>ai’t of this 
transcript, in cause Xo. 7114!) at Law, wln*r(*in District of 
Folninhia is Plaintiff and (h'oructown and 'reiinallytown 
Railway Foinpany et al. are D(*f(*ndants, as the sann* i-c*- 
mains npon the files and of record in s;dd Fonrt. 

In ti*stinionv whei-eof, I hereunto snhscrihe inv name and 
afiix tin* s(*al of said Fonrt, at tin* Pity of Washini^ton, in 
said District, this Nth day of .Anirnst, 1928. 

|S(*al Snpr(*m(* Foni’t of tin* Disti'ict of Folnmhia.l 

FIL\XK L. (T’XXIXDIIA.M, 

r/c/7.-, 

Bv (MIAS. B. (^OFLIX, 

Assi.sfdnt (7c/7.*. 

Lndorsed on cover: Disti'ict of (’olnmhia Snpr(*nu* (\)nrt. 
No. 4812. District of Folnmhia, app(*llant, vs. (J(*ori*etown 
and 'r(*nnallyt()wn Ihiilway Fo. (*t al. (’onit of App(‘als, 
District of Foinmhia. Fil(‘d Anir. lo, 1928. Ileniv W. 
Hodices, clerk. 
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Amount of 

Date 

Nanu* 

monthly rolief oft’tH’tive 

Ilcido, J. C. 

. . . . 87.r)0 

July 1,1024 

Hutton, 11 . s. 

. . . . ST.oO 

Jnlvl, 

11uirlilott, F. S.. 

ll-J.')!! 

Jnlvl, ‘‘ 

llo\v(‘s, M. L.. 

.... 87.r)() 

Jnlyl, 

,I(>liiison, F. L. 

. . . . 87.50 

Jnlv21,1024 

,Ia(*ol>si*ii, tiacol). 

. . . 87.50 

Jnlyl, 

Jackson, A. 1^. 

87.50 

Jnlvl, 

Jinlu’c*, J'lioinas 

125.00 

Jnlyl, 

(I Kanclno’, 'riiiMulori* 

100.00 

Jnlvl7,1024 

Kavanai;!!, James 

87.50 

•rnlyl, “ 

I\(‘llcv, (ieoi‘i*-c . 

... 87.50 

July 2 : 1 , ‘‘ 

l\(H‘t\‘, K. J. 

... 125.00 

Jnlyl, ‘‘ 

l\cnn(*(lv, J. . 

. . . . 87.50 

Jnlyl, ‘‘ 

Lite, M. .M. 

87.50 

July 1,1024 

I /ii;!it foot, J. I’k 

. . . . 87.50 

July 18, “ 

Law, Janu*s . 

.... 87.50 

.(illy 20 , “ 

Lamrlcv, 1). F. 

_ 87.50 

Jnlv 11, “ 

Lvnn, A. (\ . 

.... 112..')0 

Jnlyl, ‘‘ 

Lockwood, (’. L.. 

.... 87.50 

Alii*:. 1 , 

McXamc(‘, I>. 

_ 87.50 

An,i>nst 4,1024 

McFartliy, Jeremiah ... 

... 87.50 

Jnlv 2, ‘‘ 

Me( I i*at h, .1. M.. 

. . 87.50 

August 13, ‘‘ 

Mel)(‘rinott. Ilnirh . 

... (;:l2(; 

July 1, “ 

MeFlierson, F. X. 

.... 87.50 

July 1,1024 

Mnlhall, W. . 

87.50 

Jnlv 21,1024 

M nlvev, .Iam(‘s. 

87.50 

Jnlv 1, “ 

Moii'is, iioheit . 

.... 87.50 

.llllv 11, “ 

MotTett, A. I). . 

_ 87.50 

Jnlv 7, “ 

Mnrpliv, J. J.. 

101).()(! 

Jnlv 1, ‘‘ 

M(mi' 0 (‘, Fi’anklin . 

.... 87.50 

July 23, “ 

Mellon, IL (). 

.... 87.50 

Jnlv 21 

• 

Mndd, Fdward . 

... 87.50 

Jnlyl, 

M(‘ll(‘n, Ai’eliihald . 

.... 87.50 

■Tilly 1, “ 

()-].•, W. F. 

.... 87.50 

■Tilly 1,1!)24 

I\‘rrv, J. J. 

.... 87.50 

Ante. 1,1024 

Foland, M. L.. 

. 87.50 

■Iiilyl, “ 
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Nmm* 

I’restoii, J. Fi. 

P(*l(*rs()n, »J. K.. 

Iiohcrts, 'W J. 

]?().i^t*rs, W. J. 

Koiit, W. X.. 

Kpilly, L. F. 

KoIktIs, Spencer . 

Sawver, J. L. H. 

Sullivan, John . 

St^ilil, Kdward . 

Sprinkle, ,1. F.. 

Sylvester, Hicliard . 

Samson, (\ K.. 

Shannon, (Jeorge . 

Sti awser, F. S. 

Schrader, (J. A.. 

Short, H. P. 

Stuerniann, William . . . 

ShiHinir, Anthony . 

Stevens, (\ A. 

Smith, W. F. 

Strin<i:t*ello\v, d. R. 

7 Smith, II. M. 

Smith, C. h]. 

'rhom])son, An^nstus . . . . 

Thompson, A. C . 

TriMiis, (). J. 

Vander Scliaaf, Rufus . . 

Vandewalker, L. S. 

Verr, Henry . 

Wannall, II. C. 

Watson, R. C.. 

Walker, F. A. 

West, R. F. 

AVheeler, T. C . 

Weedon, R. F. 

Williams, (}. H. 


Aiiuuint of Dafo 

monthly ofTtM-livo 

100.00 July 1,1 !L>4 
HT.aO Jnlyl, “ 

87.50 July 24, 
87.50 July 17, “ 
87.50 July 1, “ 

87.50 Auf?. 1, “ 
0:1.20 Jnlyl, “ 

87.50 July 1,1024 
87.50 Auj^. 1, “ 
87.50 July :il, “ 
87.50 Jnlyl, “ 
210.()7 July 1, “ 
87.50 July 1, “ 

87.50 July 2 : 1 , “ 
87.50 Jidy 1, “ 

87.50 July 17, “ 
87.50 July 20, “ 
87.50 Auir. 1, “ 
112.50 Jnlyl, “ 
100.00 Jnlyl, 

87.50 Sept. 3, 

112.50 Jnlyl, “ 
87.50 July 20,1024 
87.50 Julv:j0, “ 

87.50 Jnlvl8, 1024 
70.17 July 21, “ 
75.01 July 1, “ 

87.50 July 7,1024 
87.50 July 1, 

87.50 Julv20, ‘‘ 

87.50 July 17,1024 
87.50 July 1, ‘‘ 

87.50 July 1, “ 

87.50 July 1, “ 
87.50 July 18, 

112.50 Julyl, 

125.00 Julyl, “ 
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Naim* 


Wlioolor, W. W. 
Walsh, J. G. . . . 
W(*c*li, (i(‘oru:o . 


Amount of Dato 

monthly relief effin-tive 

. 87.50 July 18,10124 

. 03.26 Anfr.22, “ 

. 112.50 Julyl, “ * 


Vat os, K. (\ 


100.00 July 1,1024 


r>v order of tlu* Ihiard of (^uumissioiiers, 1). (\ 

DAXIKL K. GAHGKS, 
S(‘cr('tari/ of tJic Hoard. 

Oflieial (•()])}' furuislu'd Auditor, G. A. ()., Dis. ()., W 1)., 
2 Ihu’soiis. 

7. Vour petitioner further shows that tluM’eafter and on 
si‘V(‘ral oe(*asions he sou.uht to have the relief to whi(*h he 
was entitled .i»iv(*n him, hut he has been unable to obtain 
any i‘(‘li(‘f from the (Commissioners, and, on, to wit, .March 
7), 1!)27, after (‘onsultin.u- counsel, the followinix lettt‘r was 
s(*nt to tin* (C()mmission(*rs on the subject: 


“.March 5, 1027. 

Vo tin* Honorable the (Commissioners of the District of 
(Columbia, 

l)istri(*t Huildiiiii:, 

Washinirton, T). (\ 

(I KN’n.K.MEN : 

l»(*c(*nllv mv alt(‘ntion has he(*n invited to a condition 

• • 

with r(*fei-(*nc(‘ to four of our Kx-polic(*m(‘n, which 1 he- 
li(*ve should lx* u:iv(*n att(*ntion hv vour Board. 

S Vln* nam(*s of th(*s(‘ four men are: J. (i. Walsh, 

K. W. Boyh*, S|)enc(*r Roberts and llu^h McDermott. 
Vln*s(* oflic(*rs w(*r(* all retlr(*d after havin,i»‘ served the 
District in tin* cajxicity of pollcem(*n for over twenty years, 
with so far as 1 have* h(*en jdile to h*arn, .i>iood records. 
crh(*y an* i-(*c(*ivin<!: .+0.3.20 (‘ach. They are receiving this 
p(*nsion nn(h*r tin* .\ct of (Con<;:ress ap|)roved Feh. 17, 1!)23, 
which reads thus: 


“riiat on and after the ])assa^e of this Act all persons 
upon the pension rolls of the police and fire departments of 
tin* District of Columhia who were ^j:ranted relief in ac- 
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('ordjuH'c witli laws (‘iiactcd prior to l)t‘(*(‘nd)i*r o, IDll), shall 
r(*(‘(*iv(‘ such r(‘ru*t' as is allowahh* under loxistiim' law, and 
all persons notr or lirrcaffcr iH^Huvinir relief from tlu‘ po- 
lieemim and firenum's r(‘ru‘f fund shall also h(‘ (mtitled to 
all ])ension lumelits resnltiiiir from any iner(‘ase in jiay that 
has or mav h(‘reaft(‘r he u:rant(‘d hv (\>ni»:rt‘ss: I*r(>vi<h‘d, 
that no arrears of pension shall he irrant(‘d for any pei'iod 
])rior to an ap])lieation for an inereasi* in jxmsion under 
tin* provisions of this .\et: Ih’ovided fnrth(*r, that any 
widow eiitith'd to relief from the polieenn'ii and fir(‘m(‘irs 
relief fund may hereafti*!* rt‘e(‘ive not more* than per 
month.’ 

Wh(‘n mv attention was ealh‘d to this situation. 1 asked 
for a list of ail of tin* pensioin‘rs in the Police l)e])artmeiit, 
and I f<mnd that tlu‘S(‘ four nn‘n art* the onlv nn*!! who are 
reeeiviiiir a pension so small as that stated, to wit, 

I then made sonn* iinpiiry and investiiration for the jinr- 
pose of aseertainini*- what tri‘atm(‘nt tin* othei-s W(*ie i-(*e(*iv- 
iiiir or had r(‘et*iv(*d as a r(‘snlt of this Act of (’on.uress. ami 
1 find that men W(*re rais(*d from $2(1 a montli to $(i!MS, 
and are now r(*eeivini*- that |)(*nsion, whosi* t(*rm as aetivi* 
polie(*m(*n was h*ss than fivi* y(*ars. 

Take, for instance, Ofliec*!* (\ P. Pos(*y, and tln*r(* an* 
other e-iises like liis. 

1 als<» find sonn* eas(*s liki* this: Take ()nie(*r L. P. (lohl- 
man. Hi* was ree(*iviim- .$40 p(*nsion at tin* dati* of tin* pas¬ 
sant* of this Act, and today is r(*e(*ivinn $S7..')(). If voii will 
examiin* his n*eoi*d, I think yon will tiinl that he was a 
polie(*man less than five years. 

It would s(*em that nndei* tin* provision of tin* Act of 
h i‘h. 1(, Plj.), tln*st* lonr mt*n should not h(* diseriminiMted 
anainst in tin* manin*i* indieat(*<l, and I am snrt* that they 
would not hav(* h(*(*n had tin* att(*ntion of tin* Pommission- 
(*rs and tlntsi* having to do with this mattt*r Im*(*ii invit(*(l 
to that condition. 

I would appn*eiate it, tln*r(*for(*, if yen nviH h*nn-n 
would look into this matt(‘i’ ainl atlvise nn* (»f wliat 
action, if any, should in yinir opinion la* tak(*n in the mat¬ 
ter. 

1 am sendinir a eojiy of this lettt*r to tin* Phief of P(4i(*(* 
and to tin* Porporation (\>nnsel, so that they may he ad- 
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vised ot* these t’^icts and liave an op])ortnnity ot cheeking 
n]) the data fnrnislied in this letter. 

Verv respect fnllv, 

W. (aVVXX (lAHDIXF.H.'' 

S. And the ( 'oininissioners through the (\>r])oration 
Connsel, r(‘|)li(‘d to such conimnnication under date ot* 
April 11, thus : 

“(loverninent ot* the District ot* (\)lnin))ia, Ollice ot* the 
Corporation ('onnsel, Washington. 

April 11, 11)27. 

Mr. W. (iwynn (lardiner, 

Woodward Building, 

AVashington, 1). 

My Dear Sir: 

Answering yonr iiapiiry in regard to the ])ensions 
awarded to Bovh‘ and others, 1 tind that these men were not 
s(‘nt to the Board for examination as to ])hysical ability, 
hnt th(‘ (piestion relating to their pension was a purely legal 
(piestion. 

It appears that these men were jiensioned for ])artial 

disahilitv and not total disahilitv and that is the reason 

• • 

that they are not drawing a totnl ])ension. Boyh‘ for ex- 
aniple was retir(‘d on a pension of $.*)() a month, and the 
IKMision for total disability at that time* was $()t).l(). Snhse- 
(piently when the law (Mjnalizing pensions was ]>ass(‘d these 
m(‘n w(‘re automatically raised in the proportion which 
th(‘ir oi’iginal p(‘nsions W(‘re to a total ])ension. Boyl(‘’s 
pension was accoi-dingly raised to $()‘k20 and the total pen¬ 
sion for his rank under the law was $87.50. That is, yon 
will tind, the pension paid l.dm originally $50 heai's tin* 
sann* i'(‘lation to total disability (‘xistingat that time*, $00.10, 
as his present pension $0*1.20 hears to a total pension at 
th(‘ ])i’(*s(‘nt time $87.50. If any of these men claim an in- 
ci-(‘as(‘ in disability, of course, that is a medical (piestion 
to he s(‘ttl(‘d by ])hysical examination. 

With best regards, 1 am. 

Very truly yours, 

F. H. STEPHENS, 
Corporation Counsel, D. C.'' 

FIIS.GG. 
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10 Vonr advist^;, liowovor, tluit botwi'oii 

tilt* dates of .March ath, 1027, and .Vpril 1 Itli, 1!)27, lie 

was dir(‘cted hv the aiitlieriti(‘s of th(‘ District of Dolum- 
hia, throni^h the ]>recinct in which lu‘ did duty, to a])])ear 
hefon* the Board of Dolicc* Surgeons at Xo. d 'Priick Dom- 
jiany, locati'd at 14th St. and Ohio .\ve. Xortliw(‘st, for the 
j)nr])ose of a ])hysical examination. 

Vonr petition^’ in response to said notification and re- 
(pn*st did appear and pr(‘sent<‘d himself to tin* l>pard of Sni’- 
i^feons of the I*olice I)(‘|>artm(‘nt of tin* District of Oolnmhia, 
at tin* Xo. 'Fmck Ilonsi*, wln*r(*npon. In* was advis(*d hy Dr. 
Kilrov, one of tin* Dolici* Snri!:(*ons of tin* District of Oo- 
Inmhia, and S(‘cr(*tary of the Board, that nnd(*r tin* Act of 
of Oonirress a])])roved F(*l). 17, l!f2.’>. In* had no authority 
to make* an examination of yonr ])<*titioin*r, and that the 
matt(*r was a leual <pu*stion to lu* d(*alt with hy tin* Dom- 
missio!n*rs and tin* (Corporation (’onnse*! and not for tin* 
Board of Police Snru(*ons. 

Vonr p(*tition(*r is advis(*d, and upon information and he*, 
lief stat(*s that siin*(* tin* lett(*i‘ of .March oth, l!f27, tin* p(*n- 
sions of V], W. l>oyl(* and d. (1. Walsh ha\a* he*t*n incre*ased. 

Id. Vonr jM*titioin*!’ advises tin* (' 0111 '! that tin* salary of 
the individual privates of tin* .M(*tropolitan Police Force* 
who have* he*e*n on elnty for a ])e*i ioel in e*xe*e*ss of three* ye*ars 
is Twe*nty-one* hnndre*d (5f2,ltK).(M)) Dollars, and he* is ael- 
vise*el that nneh*r the* .\e*t of (c<>n,i*re*ss e*<pializim*’ ])e*nsions 
to polie*e*me*n, he* is e*ntitle*el aiiel has l)e*e*n siiie-e* the* 1st elay 
e>f .Inly, 11)24, e*ntitle*el te) a pe*nsie»n ed* .$S7.r)() pci’ nnenth. 

11. Anel hcinif aelvise*el that his e»nlv i-e*nn*elv is hv a writ 

• • • 

e»f maneiamns tei re*<ptii’e* the* Fe»mmissienie*rs tee pass sne*h 
ne*cessary anel ))re>])e*r e)i'ele*rs as are* ne*e*e*ssarv tee e-ai ry enit 
the* Ae*t eef (Nniini’ess e)f Fe*hrnai'y 17, 11)2.4, in see fai’ as 

11 it re*late*s tee yemr pe*titie)ne*r, anel tee issue sne*h preepe*r 
e*he*e*ks eer veene*he*rs as ai’e* ne*e*e*ssarv tee pav tee veenr 

petitieene*]- the* saiel ameennt eef e*iinhty-se*ve*n anel .'eO/lOO 
($S7.r)()) deellars pe*r meenth sine*e* Anunst 1st, 11)2.4, inste*ael 
eef the* snm eef Sixty-thre*e* anel 2(e/l())) ($(e.‘>.2(e) eleellars, the* 
ameennt re*e*e*ive*el hy him, nneler ]ereete*st. 

Vherenpeen, premises ceensielere*d, ]ee*titieener prays: 

1. ddiat a writ eef maneiamns may issue eent of this lleenor- 
ahle (’eenrt elirecle*el tee the re*lators anel each eef them, re- 
epiinni*: them tee a]epear in this (C(eiirt and answer this peti- 
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tion and show caiiso, IT anv tliov liavo, wliv the writ of 
inandanius slioiild not lu* issnod at*ainst tlio relators, and 
(‘aeli of tliein, iTMiniiMn.u- them to ])ay to your petitioner tlie 
snni of ^ST.oO ])(‘r month as a ptmsion instead of tlie sum of 
per month, the amount they are now ])ayin^ and 
seekinii- to eontiniu* to pay him as a ])ension. 

*J. And that yonr ])etitionei- may have sneli other, fnr- 
th(‘r and i»(*nei’al rernd* in the ]>remises as he may he en¬ 
titled to, and as to the ('oni’t may seem jnst and ])ro])er in 
th(‘ pri‘mises. 

SPKXl’KH K’OBKHTS, 

* ~ 

VvWWonvr. 


SitllcHor for PrtifInner. 


DlsrifK’T OK ('oETMinA, NS .* 

Sp(‘n(*(*r K’ohoi'ts Ihmiii;’ lii'st dnly sworn on oath d(‘poses 
and says that ln‘ lias r(‘ad the fore.u-oin^- p(‘tition for writ 
ol‘ mandamns hy him snl)s(*ril)(‘d, and knows tlie (*ontents 
then'of, and that tin* sanu^ is triu*; that statements made on 
information and h(*rn‘f, he vei'ily heli(‘V(‘s to !)(» true. 

SBF.XdOK KOBFdrrS. 


Snhserih(‘d and sworn to l)efor(‘ me this ‘Jttth day of April, 
1!)-J7. 

I SEAL. I FVA W. SAMBSOX, 

\ of a rtf /*nh(lr. 

My (\mimissi(ni Fxpires Xov. KMli, BKIO. 


12 


If life to Shotr (Ulttse. 


Filed May 17, 1!)27. 


rpon eonsidm’ation of tin* Betition asking’ foi* a Man- 
damns against tin* ('ommissioiim's of tin* District of (k)- 
Innihia, tih*d in this eans(‘ on tin* 17th dav of Mav, 11)27, 
and upon eonsideration of tin* sann* hy the Bonrt, it is hy 
th(‘ Bonrt this 17th dav of Mav, A. 1). 1J)27, 

()rd(‘red that tin* d(‘fendants, Bi’oetor II. Dougherty, Sid- 
n(‘y Taliafei-ro and d. Franklin Bell, Commissioners of the 
District of Colnmhia, appear in this court and show cause 
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it* aiiv llicv liavp on Fridav next, Mav 20tli, 1927, at 10 
oVlock A. M., wliy a .Mandainiis should not issue against 

the said I’roclor II. Donirherlv, Si<Inev 'Paliaferro and J. 

• • • 

Franklin Bell, as Foininissiomo’s ot* the District of Co- 
liiinhia, as prayi^l for in said |>etition; ])rovided a co]>y of 
this Onhn* lu* served on tlnnn on or lud'ore the ISth day of 
May, l!t27. 

Bv the Fonrt. 

WALTFH 1. Mc(U)V, 

ffusticr. 


Mdrslidl's I\(‘tdV}i. 

Served a copy of tin* within ride on Proctor L. Dongh- 
erly (’oininissioinn* of the Dist. of (’olninhia 0/18/27 ])er- 
sonallv. 

FIKJAK (\ SXYDFH, 

U. S. Mdrshdl in dud for the District of Cotumhia, 

P>ydA(’K IIAWKIXS, 

Pc put If r. S. MarsJtdl. 

1). A. H. 

Id Adsiccr tn (h if/idfil Pitt dH(l Uiitc td Slum' Cause. 

Fih‘d dime d, 1927. 


Xow come the defmidaiils, tin* Fominissioiun's of the 
District of ('olninhia, and foi* answer to th(‘ original hill 
tiled h(‘i-ein and to tin* ride t(» show cause, show to the court 
as follows: 

1 and 2. Def(‘ndants admit tin* allegations of paragra])hs 
one and two. 

d. Ain/wering jiaragraph thr(*(* def(*ndanls say that the 
hasi(* salary of a jirivati* of Class .‘I, in which class the peti- 
tioin'i* helongt*d at tin* tinn* of his retir(*m(*nt, was $l,()h0.()0. 
D(*f(‘ndants admit that p(*titioner was r(‘tir(‘d at a pension 
of p(*r month which was afterwards increased to 

$()d.2d as alleged. 

d. (2nd !*ar.) Answ(‘ring this ]^aragraph of the petition 
these defendants sav that under the Act of Fehruarv 25, 
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ISSo, cJo St. ol()) llu‘ sum of One Dollar per month was 
(le(ln(*t(‘(l from the ])ay of each ])oliceman and fireman to 
cr(‘ate a pension fund for tlu'sc s(‘rvices, and under section 
rj of lh(‘ Act of S(‘])t(‘ml)(‘r 1, IfiK), a deduction of one and 
on(‘-Iialf p(‘r cent p(‘r annum, and under the Act of June 
7, l!)-4, two and one-half ])(‘r emit ])er annum of the salary 
of (‘acli policcmian and tirmnan has Ixhmi deducted and con- 
trihnt(‘d to tin* pension fund. 

4. D(*fendants admit tin* alle»»ations in ])arai>Taph four 
hilt alh*ii(‘ that p(‘titioni‘r was r(‘tir(‘d under the Act of Sep- 
t(‘niher 1, 1 !)!(>, ref(‘rr(‘d to in the for(‘i*()injL*' parai^raph. 

5. AnswiMMiii; ])ara.ura])h live, (hd'midants admit the alle- 
ii'ations contaimnl in the first para,i*ra])h thereof referring 

to the Act of Fehrnarv 17, Itl'id. 

14 Answ(‘rini*- the second jiara^rajih of said jiara- 

uraph, th(‘S(* difiVuidaiits say that the ])etitioiim* was 
eiililhMl to an incr(‘as(‘ in ])ension under the said Act of 
F(4>rnary 17, 1!I‘J.'», hecansc' of thi‘ increase which had heen 
made in tin* salaries in tin* Police* Department, and his pen¬ 
sion was accordiiiLily incr(‘as(‘d from $50.00 a month, the 
amount (fi‘ his ori.uinal pension, to $fi.‘>.‘Jf), the amount of 
pi'iision which has heen paid to him sin(*e the said increase 
was made*. Dei’endants deiiv that In* is, or evi‘r was, (‘ii- 
tith'd to a pension of j^S7.5t) p(*r month. 

0. .\iiswerini;- paraL^raph six, tlii'se* (h'feiidants admit the 
passage of the ( h(h‘r of Decemher 5, l!t‘J4, which inci‘(‘ased 
t he pensions ol‘ all peiisioiH'rs who had Ixm'Ii p(*nsion(*d prior 
to heceinher 5, 101!): that under said ()rd(*r the pe'iisions of 
ail such |K‘i‘sons were* iiie-reased to full elisahility pensiems, 
epiial to one'-half of tin* hasie* pay existing;’ at the time* eif 
the jjassau** of said ()r(h*r. 

'i'hey deii.v that ail jM'iisions with the* e'xe*e*])1 ie)n e)f Me*- 
DeinnOt, Walsh and Poyh*, we*re‘ se) ine*rease*el, hnt ave‘r 
that the pe'rsenis p(*nsie)ne‘el sine*(* De*e*e‘mlK*]* 5, 1010, W(‘re 
incre'ase'd endy in pi‘e)pe»rtieni te) the* raise* in salaries, anel 
a\'er that there* are* many persems iieiw eni the pensiein roll, 
jx'iisioiied siiN'e* last nn*ntione*el elate*, whei are* elrawin^’ part 
disahility pe*nsions and ne)t full elisahility pensiems. 

1 )efe*nehints say that the* list eif jiensiemers montione‘el in 
saiel parairraph is immaterial for the purpose of this case. 

7 anel S. De*fe*nelants admit the allegations of paragraphs 
seven anel eight. 
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I)(‘tVn(lants admit i1k‘ jxMisi^'ns of Walsli and Hoyle 
liave l>e(*n inereast'd as all(\u:ed, lail av(*r tliat such increases 
were irranled aft(‘r nnMlical examination, and rejiort by the 
Hoai’d of HoTu'e and Fii'e Snr' 4 :t*ons tliat sncli ]K‘n- 
1.*) sioners bad sntIVred an increase in disabilitv, and 
wens tluo'efore, (‘lit it led to an incrc'ase in jiension. 

Fnrtlit‘r answering- parai*rapli iiiin* petitioners say that 
tin* pr{‘sent p(‘tition of the petitioin*!’ for an increase of 
])ension is not bas(‘d upon an inereas(‘ of disability, but is 
based sol(‘ly upon niatt(‘rs of law, and that be lias made no 
a])plieation to tin* (’omniission(‘rs for an increase of pen¬ 
sion based ipxm an iner(‘as(‘ in tin* disability for wbicli be 
was oiMirinally p(‘nsiom‘d. 

10. Answ(‘rinu' ]>araiira])li t(‘n d(‘fendants say that the 
salary of a privati* on the M(‘ti‘o])olitan Police* Force at the 
pr(*s(‘nt tinn* is .*1^2,100.00 and that the full disability ])ension 
based on sneli a salary would b(‘ ^ST.oO p(*r month, but tlu‘y 
d(‘ny that iiensioiier is (‘ntith‘d t(» a full disability ])ension 
or that h(‘ is (‘ntith‘d to a jieiisieni of JrST.bO ])er month, or 
has ev(‘r b(‘(‘n so rat(‘d by tin* Ib‘tirinu’ and K(‘lief Board of 
till* I>istri(*t of (’olnmbia, or by the Fommissioners thereof. 

11. Answei-iiiii' ])ara.e:ra])h 11 d(‘fendants advise that the 
]M‘tition(‘r is not entitled to a writ of mandamus, or any 
r(‘li(‘f what(‘V(‘i- under tin* eirenmstane(‘s; is not entitled 
to a p(‘nsion of i^ST.oO p(*r month, and is only (‘iititleMl to the 
pension now b(‘iim' ree(‘iv(‘d by him,—])er month. 

12. Further answeriiii;' said petition th(‘S(‘ d(‘f(*ndanls 

say that the petitiom*!* was pensioned on the 27th day of 

dnlv, lb2d, elT(*elive .Vnir. 1, bv tin* Poliec'imni and Fire- 
• • 

men's lb*tirinii- and bN‘lief Board at tin* rati* of ijioO.OO ]K*r 
month as beine' partly disabh*d for tin* ])erformance of 
poli(M* dnti(*s: that tin* basic salary of a pi’ivate of Class 3, 
to which p(*tition(*r b(*loim(*d, at that tinn* was jj^l,()()().()(), and 
that tin* total disability of p(*nsion bas(*d upon such a sal¬ 
ary wonld b{‘ p(*r annnm, or per month. That 

tln*]*(*aft(*r by tin* .\et of .May 27, 1!>24, the basic sal- 
1(» ai'v of tin* class to which ])(*tition(*r belone:ed was in- 
er(*as(*d to J^2,10(t.tH), which wonld warrant a total 
disability pension of j*^S 7..’)() ])(*r month, but as the ])etitioner 
was not totally disabh'd his p(*nsion was increased under 
tin* Act of F(‘brnary 17, 1!)2‘>, only in the proportion that 
the salarv existing: at the time of his retirement bore to the 
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increased salary and tlird he was therefore entitled only 
to a pension for ])art disahility, that is, $(>3.26 per month, 
which the petitioner is now receivin';'. 

llavini;' fnlly answered the said ])etition and ride, de¬ 
fendants prav that both inav he dismissed. 

PKM)(T()R II. DortillMHTV, 
d. F. UFl.L, 

SIDXFV F. TALIAFF.HHO, 

(\ntnniss}(nH‘rs o/ flic Pistrief af (\iluinhia. 

F. 11. STFIMIFXS, 

Altonnuf for Defis. 

Distijict of Folumbia, .S’.V. 

We, th(‘ Fommissionei's of thi‘ District of Folnmhia, and 
the d(‘fi‘ndants heriMii, do solemnlv swear that wc* have* read 
th(‘ forei;:oini;- and ann(‘X(*d answm' hy ns snhscrihed, and 
know the contents tlno'eof, and that lh(‘ matters and thiniifs 
tht‘ri‘in stated upon onr jxM'sonal knowledge are true, and 
thos(‘ statiMl upon infoiTnalion and ludiid* we believe to he 
t rne. 

II. DordiiFirrv, 
d. F. DFdd., 

SIDXFV F. TALIAFFKMxM), 

Cduniiissidiicrs of the District of (%il k inhia. 

Snhsci'ihed and sworn to‘h(‘foi‘(‘ me this 2()th dav of Mav, 
11)27. 

IsKAi.l DAXIFL F. (lAHDFS, 

Ndtarff Duhllc, D. ('. 

17 A HH iifhiK'nt til Petition. 


Filed Septemhin* 14, 1927. 


L(*avo of (V)nrt first had and ohtain(*d and with the con¬ 
sent of opposing; counsel, petitioner files this as an amend- 
minit to his oi-i,i;inal hill in tin* above entitled cause, hy 
addinu: the following; as j)arai;raph to the bill: 

Yonr petitioner states that wh(‘n tin* Act of (Vnitcross, 
approved February 17, 1923, for the purpose of equalizing 
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pensions in tlie District of (’olnn’.Ma, was enacted and be¬ 
came law, the (piestion of tin* construction of said Act arose, 
there beinir tlie contention (»n tlie one side that the purpose 
and intiMition of Doni^ress in the passairi* of said Act was 
to .i»:ive each pensioner in tin* sann* class tin* sann* amount 
of }K*nsion. that is one-half of his actual ]>ay whih* on ac- 
tivt* dntv; wher(*as on tin* other sid(* tln*i*(* was a cont(*ntion 
that tin* (’ommission(*i‘s of tin* District of Dolnmbia nnd(*r 
said Act still had tin* ]»ow(*r and riirht upon tin* ri'coin- 
nn*ndation and a])proval of the K(*tirin,ic l>oard to fix a p(*n- 
sion less than said amount. Wln*i‘(*n]>on Captain Jann*s F. 
Oyst(*!\ then one of tin* Commission(*rs of tin* District of 
Columbia, and having*: dii’(*ct supervision and control of. 
tin* polici* and fir(*m(*n nnd(*r tin* assiirnnn*nts of the (\>m- 
missioin*rs, inti*rvi(‘W(*d tin* chairman of tin* Committei* in 
tin* llons(* of K(*pi't*S(*ntatives of ('oimr(*ss, and lh(* chair¬ 
man of tin* (\>inmitt(*e in tin* Scnalo (►f ('onui’css, with a 
vi(*w of asc(*rtaininir tin* pnr]M>s(* and intention of ('oniiress 
in passing' such h*irislation, ainl aft(*r such conf(*r(*nc(* (^ip- 
tain dann*s F. Oystei’ i*eport(*d to those* in int(*i*(*st that In* 
had int(*rvi(*wt*d such chairnn*n of such Cominitt(*es, and 
that tin* chairnn*!! of both Committi*i*s had advis(*d him that 
it was the pnr])os(* and inte*ntion in passinu- said A(*t 
IS to cejualizi* p(*nsions, to (*einaliz(* them by irivinn- <*ach 
]>oli(‘(*man and fii’e‘man tln*n i*(*tir(*d or to !>(* r(*tiri*d, 
tin* sann* ri'lativi* ])(‘nsion, that is on(*-half of tln*ir ])ay. 
And that as a n*sult of such advice and information ini- 
]>arted to those* in int(*]‘est by tin* saiel dann*s F. Oyst(*r as 
Coinmissioin*r of tin* Distinct of Columbia, tin* (Snnmis- 
sioin*rs of tin* Distinct (»f Columbia ])ass(*d tin* or(h*r of 
D(*('(*mb(*r T), 1!)*24, r(*f(*rr(*d to as a ])art of ])ara.i»:ra]di fi of 
this j)i*titi(Hi, incr(‘asini^ the ])(*nsions in accordance* with 
said Act and tin* inte*ntion of (Nni,iir(*ss as ael\ns(‘d bv the* 
chairnn*!! of the* Committe*e*s ainl as a])])e*ars in tin* Ae*t it- 
se*lf, and e*ejiialize*d the*ir pe*nsions as shown by saiel order, 
e*xeM*pt as to tln*s(* two ])«*nsione*rs and two otln*r ])e‘n- 
sie»in*rs, who have* sine*e* be*e*n iin're*ase*el by an oreh*r of tin* 
Commission. And ])e*titione*r is now advise*el that the ac¬ 
tion of the* (Commission in failiinr to increase* the pension 
of yoiir ])e‘titioner Was an error unintentionally committed; 
that all of said ine*reases were made* without any ])hysical 
e*xamination ainl without any ivirard to the physical coneli- 
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tion ol* the peiisioiipr al tlip time ot‘ the passage of said Act 
or the order of Deeeiiiher o, increasing the pensions. 


\V. (JWVXX (JAKDIXKKX 
Affonirif for Petituntw. 


(Kndoi’sed.) 


Let tli(‘ anKMidnnnit lu* lih‘d. 


V. L. sinnoxs, 

Justice. 


10 


* 


Ausu'cr to AuK'udctt Petition. 
Fil(‘d S(*))teinlK‘r -0, 1027. 


Answering ])aragraph tivi* and a lialf, tiled by way of 
aiiKMidnunit to tlu‘ original petition herein, defendants say 
that (Jominissioner ()ystei‘'s statinnent therein of his under¬ 
standing of th(‘ Act of 1020 and his re])oi-t of conversations 
with the (OiaiiTTUMi of tin* District (\nnniittees in the Sen¬ 
ate and Ilons(‘ W{‘re i'(‘lat(‘(l to coiinsc*! and i*e])eated to the 
Loni't at the oi*al ai'gnnuMit of this cans(‘. Such statement, 
how(‘vei*, appli(*d only to pensions granted ])rior to De¬ 
cember 5, 1010, the dat(‘ mcMitioned in the Act of 1023. 
Xeither counsel, nor thes(‘ defendants, knows what state- 
nuMit of the situation was ma(h* to tlu‘ said (Chairmen, nor 
what pi'oposition was consi(h*red by thinn, oth(‘r than as 
gather(‘d fi*om the r(‘port of the said (V)mmissioner Oyster. 
Tin* Act of 1023 was passed to raise ])ensions granted prior 
to I)(‘C(‘mb(‘i‘ 5, 1010, to a |)arity with those siibseipiently 
granted, foi* tin* i’(*ason that the ])ensions are based upon 
the basic salary of the position h(‘ld by the ])ensioner at 
th(‘ time of his i*etirement. Salai'ies wer(‘ much smaller 
pi'ior to the dat(* mentioned than aft(‘r said date, and the 
p(*nsions wer(‘ therefoi’e smalbn*. The Oommissioners of 
that date consti*n(‘(l the Act of 1023 eri’oneonsly, as recpiir- 
ing the increas(‘ of all ])ensions grant(‘d ])rior to December 5, 
1010, the date mentioned in said Act, to the full pension 
allowed by law, ii’i*es])(‘ctiv(* of wh(‘th(*r tin* recij)ient was 
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drawing; a i)art pension for a part (lisai)ility or a full pen¬ 
sion for a total disability. Defendants diniy that tli(‘ plain- 
titT fell within the class intended to be granted a full pen¬ 
sion, even umhu* tin* ei'roneous inliu'priMation of tin* 
20 Coininissioners. 'fhe plaint ill* was pensioned sub- 
se(jin*nt to the Act of Deciunber .*), 1010, and did not 
fall within the favored class, lb* and many others, pt*n- 
sioned subse<juent to tin* said Act, wtH’i* iri'anted ])ensions 
jH'oportionate to their disabilities and wiuu* not granted 
full pimsions as a matter of coui’si*. Soim* of tlu‘se wt*n‘ 
increased because of inci’ease of disabilitii‘s, sonu* bi‘cause 
of increase in the salai’y of the positions. Amoni*- tin* latter 
was an increase to tin* plaintitf, as elsewlnu’e stated. 

iM{()(T(iD 11. DordiiFdrrv, 

SIDXKV F. TAIJAFFina), 

W. lb LA I IFF, 

Cithi tuissinnrrs nj the Disfricf nf (^(thnuhld. 
Dl.STlfKT OF FoI.CMIUA, .v.v .* 

We, th(‘ Fommissioners of the District of Foluml)ia, and 
the d(‘fendants herc‘in, do solemnly sw(‘ar that we havi* r(‘ad 
the f(»r(‘iroine; and ann(‘Xed answei* to ameiideil petition by 
us subscribed, and know tin* content^ thereof, nnd that th(‘ 
matters and thini^s thertMii stat(‘d upon our ])ersonal knowl- 
edire are true, and those stated upon information and b(‘lief, 
we believe t(> lu* triu*. 

FKMiF'roK* 11. DOFFIIFirry, 

SIDXFV F. 'rALIAFFLMJO, 

W. lb LADFF, 

('nhtinissiuncrs <tf thr PIstrIcf nf Citlmnhia. 


Subscrib(*d and sworn to lH‘foi‘e me this 20 day of Si‘p- 
tember, A. D., 1027. 

IsF.AL.] FFOHFIA F. (iK^FFX, 

Sniarif rnJfH(\ I). (>. 

WILLIAM W. BHIDF, 

F. II. STFFIIFXS, 

Affnrurifs fnr Prff UflaHts. 


SrKNCER ROBERTS. 
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U. S. OK A. EX re;.. 


Final Decree. 


Filed June 12, 1928. 


'Pile l*n‘sident of llie United States to the respondents, 

(I reeling:: 

\Vlu‘r(*as, lately in the Sn])reine Uonrt of the District of 
Uolninhia, tin* rt‘lator hy his connsel filed his petition for 
a writ of inandainns to hi* directed to said resj)ondents re- 
(inii’in.u’ and com in and ini*- them to ])ay to the relator the 
Slim of Fii.uhty-seven and oO/lOO ($87.50) Dollars ])er month 
as pension dm* the relator under the Act of Confrress ap¬ 
proved Fehrnary 17, 1!)2.‘>, heint*; an Act entitled “An Act 
to (*<inaliz(* Pensions of retired Policemen and Firemen of 
tin* District of Uolninhia, and for other purposes,” and 
Wh(*r(*as, tin* ]'espond(*n1s answered said ])etition and the 
r(*lator demnrr(*d th(*reto, and the demurrer hein^ before 
tin* Uonrt for hcai’inu', and tin* Uonrt h(*in.i*: nf the o])inion 
that tin* r(*latoi‘ is (*ntith*d to the reli(*f ])rayed for, and that 
tin* n*s])oiid(*nts should hi* I'ciinired and commanded to pay 
to him the said pension of Fi.uhty-seven and 50 100 ($87.50) 
tlollars pel* month, and that the action of the r(*spond(*nts 
in s«> refiisiiiii- and disallowing’ said pension to the relator is 
arhiti'ary and nnlawfnl, and the iT*sj)ondents el(*ctiniu: to 
stand upon their answi*!*; 

It is, thei*(‘foi'e, this 12lh day of June, A. I). 1928, ad- 
Jndeed, ord(‘i'ed and deci’eed that a writ of perem])tory 
mandamns issue out of this coni't to the said respondents, 
Proctor II. Doni*herty, Sidney Taliaferro and J. Franklin 
Pell, and each of them, commandin’;’ them to jilace the peti- 
tioni*]-, Spencei* Hoherts, ni)on the ])ension rolls of the 
22 District of Uolninhia as a jiensioner under the Act of 
Fehrnary 17, 1925, with compensation at the rate of 
fliii’hty-seven and 50/100 ($87.50) Dollars per month, com- 
mencin;;' with the 5th day of December, 1924, said payments 
to continue, as provided for in the said Act of Congress of 


PRocTon FI. i)or(;nKitTY kt ai.. vs. 


no 

February 17, 102.*). And tliat cusls of this proceeding be 
taxed against the respondents and in favor of the relator. 
Hv the Court: 

F. L. SIDDOXS, 

Justice. 

Kespond(‘nts not(‘ an a])p(‘al in open court from the above 
entitl(*d decree to the Court of A])])eals of the District of 
(V)lum])ia, and said a])peal is herel)y allowed. 
iU’ the Court: 

F. L. SIDDOXS, 

Justice. 


Assiffuuieut o/ I'Arors. 
Filed dune lb, 1J)2S. 


Xow conu‘ tht‘ n*spondeiits, by their counsel, and assign 
for error,— 

1. The action of thee(mrt in awarding a mandamus in the 
above cause. 

2. Tlu‘ action f»f the court in ordering the relator to be 
plaec'd upon the pension rolls of th(‘ District of (\)lumbia 
with ('(unpimsation of eiglily-sevmi bO/lOO dollars (^t^ST.bO) 
per month. 

d. 'rh(‘ action of tin* court in ordering a total jiension for 
a part disability. 

W lldJA.M W. HHIDF, 

F. 11. STFIMIFXS, 

Att(nueifs for I\(\'<i)ou(leuts. 


2d 


Pesiffuution of Record. 
Filed dun(‘ lb, 11)28. 


d'he clerk of the coint will pleas(‘ prepare a transci'ipt of 
record in the above cause for the Court of Appeals, con¬ 
sisting of,— 

1. The original ])etition and th(‘ rule to show cause. 

2. The amendment to the oetition. 
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3. The answers to the original petition and to the amend¬ 
ment. 

4. The jud^nent of the court, and tlie appeal in open 
court. 

f). The assignment of errors. 

(). Tliis designation. 

WILLIAM AV. BRIDE, 

F. IL STEPHENS, 

Attorneys for Respondents. 

124 Supreme Court of tlie District of Columbia. 

United States of America, 

District of Dofnnihia, ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and 
correct transcrijit of the record, according to directions of 
counsel herein tiled, co])y of which is made part of this 
transcript, in cause No. 73277 at Law, wherein United 
States of America, ex rel. Spencer Hoberts is Relator and 
Procter II. Doughertv et al. Commissioners of the District 
of (V)lumbia, are Kespondents, as the same remains upon 
the tiles and of record in said Court. 

In testimonv whereof, 1 hereunto subscribe mv name and 
aftix the seal of said Court, at the City of Washington, in 
said District, this 13th day of August, 1928. 

[Seal Supreme Court of the District of (3olumbia.] 

FRANK E. (TJNNINOIIAM, 

Clerk, 

BvCTIAS. B. COFLTN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4809. Proctor IT. Dougherty et al., appellants, vs. 
I^. S. of A. ex rel. Spimcer Hoberts. CViurt of Appeals, 
District of Columbia. Filed Aug. 14, 1928. TIenrv W. 
ir()(l,u:(“s, cltM'k. 
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Of THE DISTRICT OF COLUMBIA. 
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DISTHK'T OF (^OLUMBIA, APPELLANT, 


OKORGETOWN AND TENNALLYTOWN RAIL¬ 
WAY ('OMPANY AND WASHINGTON RAIL¬ 
WAY AND ELECTRK^ (X)MPANY, AP¬ 
PELLEES. 


No. 4813. 


DISTRIC^T OF (T)LUMBIA, APPELLANT, 


(;E0RGET0WN and TENNALLYTOWN rail¬ 
way (X)MPANY AND WASHINGTON RAIL¬ 
WAY AND ELIX'TRK' COMPANY, AP¬ 
PELLEES. 


BRIEF ON BEHALF OF THE APPELLEES 


PRELIMINARY 

The law and facts being substantially the same in 
the above entitled cases, they will be argued together, 
as in the Appellant’s brief. In this brief for convenience. 


o 


the parties to these appeals will he referred to as 
Plaintiff and Defendants, this being in accord with 
alignment in the Court below. 

STATEMENT 

These appeals are taken from judgment of the 
Supreme ('ourt of the District of Columbia granted in 
each case in favor of the Defendants and against the 
Plaintiff herein. Two suits were filed in which the 
Washington Railway tV: Electric (’ompany was joined 
as a party defendant—in the first suit because of stock 
ownership, and in the second because of having pur¬ 
chased the proj)erty, rights and franchises of The 
Georgetown A: 'rennallytown Railway (’ompany in 
October, ltl2(). 

The suits were heard by the ('ourt below, sitting 
without a jury, on two Agreed Statements of Facts, 
which show that the (Commissioners of the District of 
(Columbia, Plaintiff, had j)aved two certain portions of 
Wisconsin Avenue, X. W., to a width of sixty feet and 
relocated the tracks of d'he Georgetown and Tennally- 
town Railway (Company on said Wisconsin Avenue, 
both under authority of two certain Appropriation 
Acts of (Congress. 

The first Agreed Statement of Facts shows that 
The Georgetown and Tennallytown Railway (Com¬ 
pany had made refund to the District of (Cohunbia for 
paving the space between the said tracks and two 
feet exterior thereto, as well as for certain other items 
apart from the cost of re-location, amounting to the 
sum of S10b,40S.72; and that the District re-located 
the said car tracks at a cost to it of Sot),Tot).55. 

The second Agreed Statement of Facts shows that 
the Defendants had made refund to the District for 
paving the space between the said tracks and two feet 
exterior thereto, as well as for certain other items 
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apart from the cost of re-location, amounting to $24,483, 
and that the District re-located the said car tracks at 
a cost to it of $14,482. The District of Columbia filed 
the above suits seeking to compel the Railways to 
make additional refund to it to cover the cost of said 
re-location of car tracks, to wit, the total sum of 
$72,075.58, as represented by both suits. 

Said Appropriation Acts of Congress authorized the 
Commissioners to pave \\'isconsin Avenue sixty feet 
wide, including the necessary re-location of street car 
tracks and water mains, refund to be obtained from 
the street railway company so far as promded under 
existing law, the Act approved June 7, 1924, appro¬ 
priating $350,000 and the Act approved May 10, 
1920, appropriating $05,000, to pay for the same. 
It is under the phrase, refund to be obtained from the 
street railway company so far as provided under existing 
/atr,” that the District claims authority and the right 
to file these suits. • 

It was conceded by all at the trial that the District 
Commissioners have no implied or inherent powers, and 
that they can act onl\' under expressed statutory au¬ 
thority and may not impose duties or lay financial 
charges without specific authority of Congress. (See 
cases cited under Point Six.) The question for con¬ 
sideration is not the power of Congress to require the 
street railway to pay the cost of re-laying its tracks, 
but, has it manifested a clear intention to exercise it? 
Did Congress intend the railway company to bear the 
entire cost of re-locating? If it did, why did it not 
say so? The whole case, therefore, rests upon the 
construction of the phrase, ^^refund to be obtained from 
the street railway company so far as provided under 
existing lawf' with the exception of the question as to 
misjoinder of Washington Railway & Electric Company. 
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STATUTES INVOLVED 

The Statutes involved are the Acts of Congress of: 

June 11, 187(S, 20 Stats. 102 
August 22, 18S*S, 25 Stats. 44() 

March 24, 1800, 20 Stats. 20 

District Appropriation Act, app. July 14, 1802, 
27 Stats. 155 

District Approi)riation Act, app. June 7, 1024, 
43 Stats. 530 

District Ap])ropriation Act, app. May 10, 102(), 
— Stats. - 

April 23, 1024, 43 Stats. 10() 

For the convenience of the ('ourt the foregoing 
Acts are set out in detail in the Appendix attached 
hereto. 


POINTS 


FIRST 

PROVISIONS OF EXISTING LAW 

(a) Charter Provisions of The Georgetown and 
Tennallytown Railway Company 

The Act of Congress creating The Georgetown and 
Tennallytown Railway Company, approved August 
22, 1SS8, 2") Stats. 44(), provides: 

1. That the defendant company shall construct and 
lay down a single or double track railway from the 
Potomac River near High Street, to, and along High 
Street in Georgetown to the Tennallytown Road, 
hut wholly outside of the limits of said road, and along 
the side of the said road to the District Line, subject 
to the approval of the Commissioners of the District of 
('olumhia. 

2. The tracks of said railway, the space between the 
tracks, and two feet beyond the outer rails thereof, 
wlu're the streets are now paved, or shall hereafter l)e 
paved, shall be at all times kept by said corporation 
well paved and in good order, and on streets and roads 
not ])aved said corporation shall keej) said tracks and 
the space between them in good repair. 

l^y the lat(*r Act of March 24, 1890, the original charter 
was amended to jirovide for a change in the location 
of the tracks, the amendment reading: 

‘‘By substituting after the words ‘and along 
High Street, in Georgetown, to the Tennallytown 
Road’ the words ‘and thence along and in said 
road’ for the words ‘but wholly outside of the 
limits of said road.’ Provided, that the inner 
line of rails shall be at the minimum distance 
of eight feet from the center of the improv^ed 
road-way; and provided further, that said railway 


shall 1)0 located on such side of the road-way 
as may he indicated by the ("oininissioners of 
the District of (’olumhia.” 


The original charter was further amended by the 
Appropriation Act ai)proved July 14, lSt)2, by providing 
that one-half of the cost of widening High Street shall 
be borne by the said corj)oration, the efTect of which 
plainly evinced the contemporaneous construction of 
Congress on the provisions of the charter of the said 
corporation, as well as the (leneral Act of 1S7S, and 
the necessity for additional legislation in order to 
place such and like burdens on the corporation. 

(b) Provisions of General Law 


The so-called organic Act of June 11, 1S7S, 20 Stats. 
102, provides that when any street or avenue through 
which a street-railway runs shall be j)aved, such railway 
company shall j)ave that j)ortion lying between the 
exterior rails of the tracks of such railway and for a 
distance of two feet from and exterior to such track 


or tracks on each side thereof, and keep the same in 
repair. 

The .Vets of June 7, 1924, and May 10, 1920, provide 
for paving Wisconsin Avenue between the streets 
therein named, including necessary re-location of street 
car tracks and water mains, refund to be obtained from 
the street railiraif eompanj/ so far as provided under 
existing law. 


SECOND 


WHAT IS MEANT BY WORDS “SO FAR AS PRO¬ 
VIDED UNDER EXISTING LAW” CONTAINED 
IN APPROPRIATION ACTS OF 1924 AND 1926? 


"I'ho only statutory provisions of law declared upon, 
and relied on, by the PlaintilT are the Appropriation 
Acts of 1924, and 192(>, and it is conceded there are 
no other statutory provisions tending to fix any liability 
on the Defendants for the cost of re-locating; car tracks, 
so that the fundamental (piestion in each case is the 
same, namely, whether C'ongjress has imposed upon 
the Defendants the duty of refunding; to the District 
of Columbia the cost of re-locating; car tracks. 

We now ])roceed to discuss the cong;ressional recpiire- 
ments of the said A])pro})riation Acts. 


(a) “So Far as Provided” Are Words of Limitation 

Taking; the first part of the lang;uaj^e reading, “so 
far as provided,” would certainly refer to some express 
provision of law, not to any law derived from custom 
or stated by the courts in decisions. Had ('ongress 
meant to place such a broad meaning upon these words, 
it would certainly have said exactly what it meant, 
and it could just as easily have omitted the limitation 
“so far as provided under existing law.” The Act 
would then have read: “refund to be obtained from the 
street railway company,” but this Congress did not do, 
and the courts are not at liberty to disregard, add to, or 
extend the Act of Congress beyond the plain import 
of the words employed. 


s 


(b) “Under Existing Law” Means Statutory 

Enactments 

Now, taking the rest of the provision reading “under 
existing law,” these words are (pialified hv the use of tlie 
preceding words, “so far as provided,” as otherwise 
they would be meaningless. Furthermore, the words 
“under existing law” could scarcely mean anything 
else than under existing statutory law when used as 
they have been with the preceding words, “so far as 
provided.” Furthermore, the law-maker is presumed 
to know the meaning of words, and the rules of grammar^ 
and the courts have no function of legislation and 
should simply seek to ascertain the will of the legislature. 
If the words convey a definite meaning which involves 
no absurdity, then the meaning apparent on the face of 
the instrument must be accepted. See United States vs. 
Goldenburg, IGS U. S. 1)5, 42 L. Fd. ^^94. 

It is our contention, therefore, that the words “refund 
to be obtained from the street railway comj)any so far 
as provided under existing law” means statutory law, 
and does not include the decisions of the courts. This is 
illustrated by a case that arose over a provision in a 
negotialde note, reading, “ fliis note and the coupons 
hereto attached are to be construed by the laws of the 
State of Kansas.” The court held these words meant, 
the statutes of the State, and did not comprehend the 
decisions of the courts. Keene Five Cent Savings Bank 
vs. Reidy 123 Fed. 221, and followed the case of Sieift 
vs. Tyson, 10 Pet. 1,10 L. Ed. 805, hereinafter referred to. 

To grant a divorce is not to enact a law: the ex¬ 
pression of the will of the law-making power that the 
marriage relation is dissolved is no law. It is a decree, 
an order, a judgment, but not a law. A law is a rule, 
something permanent. Bingham vs. Miller, 17 Oh. 
445, 49 Am. D. 471. 
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In Brinckerhoff vs. Bostwicky 99 N. Y. 185, 1 N. E. 

063, the court stated: 

“The phrase, ‘.4 Uability created by law' is 
not such as would have been used and certainly 
is not such as is commonly if ever used, in 
statutes to describe a liability existing at 
common law, independently of any statutory 
provision. Such expressions as ‘required by 
law,’ ‘regulated by law,’ ‘allowed by law,’ ‘made 
by law,’ ‘limited by law,’ ‘as prescribed by 
law,’ ‘a law of the state’ are of frequent oc¬ 
currence in the codes and other legislative 
enactments; and they are always used as referring 
to statutory provisions only. . . . The li¬ 

ability referred to is one created by the same 
law which imposes j)enalties and forfeitures, 
and they are always imposed by statute law.” 

In Southern Belt T. d' T. Co., vs. Beach, 8 Ga. A. 

720, 70 S. K. 137, the court stated: 

“Was it in violation of ‘any law of the State 
of Georgia?’ or ‘order of the commission?’ In a 
broad sense it was a violation of the law of the State 
of Georgia, for the common law is a part of the 
law of the State of Georgia; but we do not think 
that the expression, ‘any law of the State of 
Georgia’ has reference to the unwritten or com¬ 
mon law, but think that it refers to the statutory 
enactments in force in this State. It is a general 
rule of construction that where an act of the 
general assembly refers to the laws of its own 
State, the expression will be held to refer to 
statute law rather than to unwritten law, unless 
the context recpiires a different construction.” 


(c) What is Meant By Phrase “Prescribed by Law”? 

When the term “prescribed by law” is used in a 
statute, it is to be construed as meaning prescribed by 


10 


the statute law, and not as prescribed by the general 
law. Brinckerhoff vs. Bostwick, supra. 

Where an act of the legislature refers to the laws 
of its own state, tlie expression will be held to refer to 
statute law, rather than tlie unwritten law. Southern 
Bell Tel. vs. Beach^ supra. 

“Prescribed by law” as used in a statute providing 
punishment of a criminal convicted of a felony for 
which no punishment is ])rescribed by law, means 
prescribed by statute law and not by common law. 
Ex Parte I)e Vore, IS X. M. 24(), 130 Pac. 47. 

The phrase, “prescribed by law” when used in con¬ 
stitutions, generally means, prescribed by statutes. 
iMU'Son vs. Kanawha County, SO W. Va. 012, 02 
8. E. 780. 

The term “prescribed by law” as used in a constitu¬ 
tional provision prescribing the duties of the officers 
mentioned, means prescribed by some statute of state, 
and does not include matters recpiired by common 
law. People vs. Santa Clara Lumber Co., 55 Misc. 
507, 100 N. Y. S. 024. 


(d) Territorial Laws Construed Not to Be Laws of 

the United States 

Laws enacted by territorial legislatures subject to 
disapproval by Congress, are not laws of the United 
States, and a suit arising under them, as where a cor¬ 
poration organized under them is a party to the suit, 
does not arise under the laws of the United States, and 
a federal court has no jurisdiction on that ground. 
Maxwell vs. Federal Gold S: Copper Co., 155 Fed. 110. 

As an instance of showing the tendency of the courts 
in defining what is a law of the United States, a case 
arose whereby a petition was denied for writ of error 
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to the Court of Appeals of the District of Columbia to 
review a decree which had affirmed a decree of the 
Supreme ('ourt of the Distriet of Columbia, confirming 
an assessment in a street extension proceeding. The 
C'ourt said : 

“Of course there is no doubt that the special 
act of Congress was, in one sense, a law of the 
United States. It well mav be that it would 
fall within the meaning of the same words in 
the third clause of the same section: ‘Cases 
involving the constitutionality of any law of 
the United States’ .... But it needs no 
authority to show that the same phrase may 
have different meanings in different connections. 
Some reasons for strict construction apply here. 
. . . But all cases in the District arise under 

acts of (’ongress, and probably it would require 
little ingenuity to raise a (question of construction 
in almost any one of them. If, then, the words 
have the meaning given them by the applicants, 
the appellate jurisdiction of this court has 
been largely and irrationally increased. We 
believ'e C’ongress meant no such result.” 

Atnerican Security ci* "rrust Co. et at. vs. 
Commissioners of the I). C., 224 U. S. 490, 
5() U. Ed. S5(). 


The above case was followed in U. S. ex rel. Arant 
vs. Lane, 245 U. S. KiS, (>2 L. Ed. 224. See also 
Wash. Alex, ci* Mt. Vernon Ry. Co. vs. Downey, 230 
U. S. 190, 59 L. Ed. 533. 


(e) Ruling of Lower Court 
The lower (’ourt held: 

“If ‘existing law’ means ‘existing statute,’ 
the meaning is plain, for the existing statutes 
recpiired the company to pave between rails and 
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two feet beyond. The words ‘so far as’ indicate 
that the refund from the railway company 
was in some way limited by existing? law, and 
was not to include the whole cost of re-locating 
the tracks. The word ‘provided’ usually refers 
to clauses or stipulations in statutes or contracts.’^ 
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THIRD 

DECISIONS OF COURTS DO NOT CONSTITUTE 
LAWS, BUT ONLY EVIDENCE OF LAWS. 


In Swift vs. Tijson, supra, 
stated: 


the eoiirt in its opinion 


“Tliat seetion provides ‘that the laws of the 
several States, exee])t where the Constitution, 
treaties, or statutes of the United States shall 
otherwise reciuire or provide, shall be rejiarded 
as rules of decision in trials at common law in 
the courts of the United States, in cases where 
they aj)ply.’ In ord('r to maintain the argu¬ 
ment, it is essential, therefore, to hold, tliat 
the word ‘laws,’ in this seetion, includes within 
the scojie of its meaning the decisions of the 
local tribunals, fn the ordinarij use of language 
it u'ill hardl!/ he contended that the decisions of 
courts constitute laws. Theg are, at most, only 
e ride nee of what the laws are, and are not of them¬ 
selves laws, d h(\v are often re-examined, re¬ 
versed, and (jualified by the courts themselves, 
whenever they are found to be either defective 
or ill-founded, or otherwise incorrect. The laws 
of a State are more usuallv understood to mean 
the rules and enactments promulgated by the 
legislative authority thereof, or long established 
local customs having the force of laws.” 


'Fhe foregoing wording was approved and adopted in 
the following cases: 

lirookhju City ct al. vs. Xational Bank, 102 

U. s'. 14, ‘2(3 U. Kd. (il; 

Baltimore, etc. R. Co. vs. Baugh, 140 U. S. 308, 
37 L. Ed. 772; 

Keene Five Cent Savings Bank vs. Reid, supra. 
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See Bouvier*s A. D.y Rawlc's 3rd Rcrisiou^ Vol. 2, 
p. 1879. 

Constitutional provision which declares that no state 
shall pass any law iinpairinji; an ohlij^ation of a contract, 
means acts passed by the lep:islature, ami not decisions 
of courts. 

Mr. Justice Cray in delivering; the opinion of the 
court in Xcir Orlcatis Water Works vs. Im. SiKjar Re¬ 
fining Co.y 125 r. S. IS, 111 L. Ed. 1)07, stated: 

“In order to come within the provisions of 
the C’onstitution of the Enited States which 
declares that no state shall pass any order 
impairing? the ol)lijj;ation of contracts, not only 
must the obligation of a contract have been 
impaired, but it must have been impaired by 
a law of the state. The jirohibition is aimed at 
the lej^islative power of the state and not at the 
decisions of its courts, or the acts of adminis¬ 
trative or executive boards or oflicers, or the 
doings of corporations or individuals.” 

The language of Mr. Justice Miller, in exposition 
of the rule said: 

“It must be the constitution, or some law 
of the state, which impairs the obligation of 
the contract, or which is otherwise in conflict 
with the C'onstitution of the United States.” 

R. R. Co. vs. Roek, 4 Wall. 177, IS L. Ed. 
3S1; St. Rauf ete. R. (\). vs. Todd County, 
142 U. S. 282, 35 L. Ed. 1014. 






FOURTH 


RULES OF CONSTRUCTION 
(a) General Rule 

The general rule of statutory construction is altogether 
clear, najnely, that ‘‘where the legislature makes a 
plain provision in regard to any subject matter, the 
courts are not at liberty to add to or extend that pro¬ 
vision beyond the plain import of the words ejnployed.” 
McCarthy vs. McC'arthy, 20 App. D. C. 195, 202. 


(b) Rule of Construction of Statutes in Tax Cases 

The United States Supreme Court has on numerous 
occasions laid down the rule that a citizen is exempt 
from taxation unless the same is imposed by clear and 
unecpiivocable language. In the case of Spreckels 
Sugar Refining Co. vs. McClain, 192 U. S. 397, 48 
L. Ed. 496, it was said: 

“Keeping in mind the well-settled rule that 
the citizen is exem])t from taxation unless the 
same is imposed by clear and unecpiivocable 
language, and that where the construction of a 
tax law is doubtful, the doubt is to be resolved 
in favor of those upon whom the tax is sought 
to be laid . . 


In the case of United States vs. Edwin B. I sham, 
S4 U. S. 496, 21 L. Ed. 729, it was said: 

“If there is a doubt as to the liability of an 
instrument to taxation, the construction is in 
favor of the exemption, because, in the language 
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of Pollock, r. B., in Giirr vs. Scudds, 11 Exch. 
191, ‘a tax can not be imposed without clear 
and express words for that purpose.’ Gonrov vs. 
Warren, 3 Johns. Cas. 259. These principles 
are based in j^ood sense, and are sustained by 
the authorities.” 


In the case of Eidvmn vs. Martinez^ 184 V. S. 577, 
46 L. Ed. 097, Mr. Justice Brown, speaking? for the 
court said: 

“It is an old and familiar rule of the Enj^lish 
Courts, applicable to all forms of taxation, and 
particularly special taxes, that the sovereign is 
bound to express its intention to tax in clear and 
unambiguous language. . . . We have our¬ 

selves had repeated occasion to hold that the 
customs revenue laws should be liberally in¬ 
terpreted in favor of the importer, and that the 
intent of C'ongress to impose or increase a tax 
upon imports should be expressed in clear and 
unambiguous language.” 


See also case of Rudolph ct (d. vs. Potomac Electric 
Power Company, decided bv Court of Appeals, 1). C., 
March 5, 1928. 


(c) All Statutes Upon the Same Subiect Must. Be 
Construed Together As One Act and One Part 
Interpreted by Another. 

It is a well recognized rule that all statutes upon 
the same subject matter are to be harmonious as far as 
possible. This is true where the acts relating to the 
same subject were passed at different dates, separated 
by long or short intervals. The appropriation act of 
May 10, 1920, must be construed with the appropriation 
act of July 14, 1892, the act of 1890, amending the 
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charter, of the Georgetown <fe Tennallytown Railway 
Company, the act of 1888, granting the said railway 
charter, and the act of 1878, providing a permanent 
form of government for the District of Columbia. 
This observance of a settled principle for the construction 
of statutes is necessary. 

• The Acts of legislation quoted in the Appendix to 
our brief, show a long settled legislative policy in re¬ 
spect to the duty of street railway companies in regard 
to paving, the use and repair of streets, which must 
’have been in the mind of Congress when it used the 
expression “so far as provided under existing law.” 

For cases upholding this principle see Stuart et al. 
vs. Maxwell, 10 How. 150, 14 L. Ed. 883; U. S. vs. 
Central Pacific R. R. Co., 118 U. S. 235, 30 L. Ed. 
173; Reiche vs. Smijthe, Collector of N. Y., 80 U. S. 
102, 20 L. Ed. 500 and Homer vs. Austin, 1 Wall. 
48(>, 17 L. Ed. 088. 


IS 


FIFTH 

MISTAKEN THEORY OF PLAINTIFF 


The Plaintiff contoiids, in effect, that the jiurpose 
of ('onjjress was to impose or create a new liability 
upon the Defendnnts, whereas, we insist it was evi-’ 
dently the purpose of (’on^ress to iin])ose no new test 
of legal liability u])on the Defendants, but only to re- 

• 

quire them to do what existing statutes heretofore 
mentioned ])rovided. It could hardly have been the 
intention of (’ongress t(> leave the extent of the Com- 
panys’ liability open to the contentions of the parties 
and ecjuitable consideration of the eourts. C’ongress 
must have intended to make the matter certain and 
definite, and, as we have stated elsewhere, if Con¬ 
gress had meant that the Defendants should bear the 
whole cost of relocating tracks, it would have said so. 
The Acts of legislation (pioted in the appendix to this 
brief, show a long settled legislative policy in respect 
to the duty of street railway comj)anies in regard 
to the use and repair of streets, which must have been 
in the mind of Congress when it used the expression 
“so far as provided under existing laiv.^' 

The learned court below held: 

“The fundamental (question in each case is 
the same; namely, whether (’ongress has ijn- 
posed u])on the defendants the duty of refunding 
to the District of Columbia the whole cost of 
re-locating their car tracks or whether they 
were only liable for that i)ortion of the cost 
which they have already paid under and in 
accordance with the provisions of previous 
statutes which reejuired them to pave and keep 
in repair the pavement between the tracks 
and for a space of two feet beyond. 
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“The (juestion for consideration is not the 
power of the legislature to require the street 
railway to pay the cost of relaying its tracks 
or of relaying the water mains: but, assuming 
for the present that the legislature had such power, 
has it manifested a clear intention to exercise it? 
As the cost of re-locating tlie water mains is 
not now involved, we will confine our attention 
to the cost of re-locating the tracks. Did the 
legislature intend that the railway company 
shouhl pay the entire cost of re-locating? If 
it did, why did it not say so? It certainly 
did not specify any part or proportion of the 
cost as payable by the company, and if it meant 
that the company should pay the cost of re¬ 
locating at all it must have meant that it should 
pay the whole.” 


SIXTH 


THE COMMISSIONERS OF THE DISTRICT OF 
COLUMBIA POSSESS NO IMPLIED POWER 
AND MAY NOT IMPOSE DUTIES OR FINAN¬ 
CIAL CHARGES WITHOUT SPECIFIC AUTHOR¬ 
ITY OF CONGRESS. 


In the case f)f I)ls(rirt of ('(thnnhin vs. Boilcj/, 171 
U. S. 101, 4.‘1 L. K(l. 1 IS, the states: 

“Hecurrinji to the statutes relating]: to tho 
Goniinissioiiers of the District of ('oluinhia. 
it is clear from their face that these oflicers 
are without general power to contract debts, 
or to .‘Kljust ami pay the same; that on the 
contrary, the sloluUs (\ri)re}i}<hj deprive them of 
sueh power, and limit the seope of their authority 
to the mere exeeution of roidroets j)reviously 
sanctioned by Gon«»:ress or whieh theij are au¬ 
thorized to make hif exjnrss statutory authority. 
The necessary o])eratiou of these j^rovisions of 
tlie statutes is to cause the District Com¬ 
missioners to be merely administrative officers 
with ministerial ])owers only. The sum of the 
municipal powers of the District of Columbia 
are neither vested in nor exercised bv the Dis- 
trict Commissioners. Thev are, on the contrarv, 
vested in the ('on^ress of the I nited States, 
actinji pro hae viee as tlie legislative body of 
the District, and the (Commissioners of the 
District dischar^:e the functions of adminis¬ 
trative officials.” 

In the case of Xewman vs. Willard's Hotel Vo., 47 
App. D. C. the opinion states: 

“It has thus been decided that the (>>m- 
missioners are creatures of statute, possesssinji; 
no inherent powers, and not constituting a muni- 
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cipal corporation, but being; merely the executive 
agents of a peculiar form of municipal government 
created by Congress, and in which Congress 
has reserved to itself the power of general legis¬ 
lation and of municipal regulation. 

“This power of municipal regulation in respect 
of fees for munici])al services has not only been 
reserved by ('ongress, but has frecpiently been 
exercised, either by expressly authorizing the 
(Commissioners to fix fees for certain services, 
or by specifically fixing such fees in the act of 
('ongress itself. 

“The (Commissioners may reasonably regulate 
conduct for the maintenance of public order, 
health, comfort and safety; but they may not 
impose duties or lay financial charges without 
specific authority of (Congress. 

“// is obvious that the rcijulation here questioned 
in effeet imdertakes to impose a financial charge 
for a municipal service not expressly authorized 
to he charged for, and therefore that it is beyond 
the power of the Connnissioners to make under the 
previous decisions of this court. Macfarland vs. 
Miller, IS App. 1). C. ood; Coughlin vs. District 
of (Columbia, 25 App. 1). (c. 521; Fay vs. Mac¬ 
farland, 52 App. 1). C. 295; lialtimore & O. 
U. (Co. vs. Fitzgerald, 55 App. 1). C. 110.’’ 

In the case of Fay vs. Macfarland, 52 App. D. C. 

295, the opinion states: 

“The (Commissioners are creatures of statute. 
They j)ossess no implied jK)wers. Their authority 
to act must be gathered from the express terms 
of the law granting it. Hence, in any attempt 
to act under a statute granting authority, they 
mui^t comply literally with its requirements. 
Neither has the court any implied jurisdiction 
in the premises. Every requirement of a statute 
conferring jurisdiction upon the court to entertain 
a proceeding, providing a legal method of taking 
private property, must be complied with to the 


letter. It iinist clearly appear, either by express 
admission of the parties, or by competent evi¬ 
dence, that all the jurisdictional re(iuirements 
are present, before the court can lawfully proceed.” 


In the case of MacfarUind vs. Moore, 32 App. I). (\ 
216, the opinion states: 

‘‘Depeiulinjz; solely upon the act for authority, 
the Commissioners, at the exj)iration of the time 
limitation therein ])rescribed, were without power 
in the premises, and the judj^ment of the trial 
court is therefore aflirmed.” 


See also where it has been held that the District of 
Columbia has no legislative power. United States ex ret. 
Kerr vs. Ross, 5 App. I). (\ 241. 
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SEVENTH 

PLAINTIFF’S CASES INAPPLICABLE 


A iuinil)or of cases are cited on pages 13 to 51 in¬ 
clusive of IMaintilT's brief, which upon careful exaniina- 
will sliow that they are inapplicable and not in point. 
The cases cited proceed upon the theory there is a 
charter or statutory obligation to do a particular thing, 
or stand the cost of a particular iin])rovenient, the 
cases so cited being based u])on si)ecific j)rovisions of 
charters or statutes elsewhere, and so unlike the legis¬ 
lation ap])licable to the present situation that little help 
can be gathered therefrom, whereas the question for 
consideration here is not the power of (amgress to 
recjuire the street railway to ])ay the cost of relaying 
its tracks, but rather, has it manifested a clear intention 
to ('xercise it, or, did (’ongress intend that the Railway 
Company should ])ay the cost of relocating its tracks? 
If it did, whv did it not say so? 

The cases cited bv the RlaintifT fall within the cata- 

%■ 

gory of principles recognized in the case of Lake Shore 
ii' M. S. IL Co. vs. Clou(jh, 242 U. S. 375, 01 L. l^d. 
374, where the ('ourt states as follows: 


“Hut the record shows that each of the com- 
])anies was organized and had its existence under 
th(* g<Mieral laws of the state for the incorporation 
of r.:iilroad companies (Ind.) . . . .” Hy 

a section of the Act of said state it was provided: 
“ ‘10very such corporation shall j)ossess the general 
powers, and be subject to the liabilities and 
restrictions expressed in the special powers fol¬ 
lowing . . . Fifth: To construct its road 

upon or across any stream of water, watercourse, 
highway, railroad or canal, so as not to inter¬ 
fere with the free use of the same, which the 
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route of its road shall intersect, in such manner 
as to afTord security for life and property: hut 
the corporation shall restore the stream or 
watercourse, road or highway, thus intersected, 
to its former state, or in a suflicient manner not 
to unnecessarily impair it- usefulness or injure 
its franchises.’ 

“('oncerninp: the duty thus imposed uj^on 
railroad companies witli lespc'ct to highway 
crossinfis, it has Ixurn held hy the Su])reme 
(’ourt of Indiana in a lonji; line of cases that 
the duty is a])plical)le not only to the orij^inal 
construction of a railroad acro-s hi^:hways then 
in existence, hut also wlu're highways are laid out 
and opened across a railroad after it > construction. 

• « « 

“No (piestion is mad(' hut that th(' s(‘ttled law 
of the state is as W(' have stat('d it and that the 
charter ohlijjations of plaint ills in error are 
such as we have (hdined. 

“In view of the ohlij^ations assumed hy the 
respective com])anies when they accej)ted their 
franchises at the hands of the state, it is very 
clear that the state may exercise its ])olice 
power in laying: out an artificial watercourse 
across the rij»:hts of way without making? com¬ 
pensation to the companies for the inconvenience 
and expense to which they are therehy subjected, 
• unless, indeed, it he ma(h‘ to a])])ear that the 
power is being exerted arbitrarily or wantonly, 
or for private as distinguished from public 
benefit, or otherwise in disregard of the funda¬ 
mental rights of the companies concerned, in 
either of which cases there would he an abuse 
rather than an exercise of the power, and the 
project could not lawfully he carried out against 
their opposition, with or without compensation.” 

An examination of the provisions of the Act of 1S78, 
as previously cited, merely reejuire the defendants to 
pave that portion lying between the exterior rails 
of their tracks and for a distance of two feet from and 



exterior thereto, and to keep the same in repair. This 
ohlimation is even somewhat restricted in the charter 
of 'Fhe (leorixetown and Tennallytown Railway Coin- 
pay of ISSS, where the ohlif^ation is to keep well paved 
the track space, as distinjiiuished from the obligation 
to jiave. 

It is clear from these enactments that Congress 
provided the manner and how the rails should be laid, 
and fixed the only exi.'^ting liability of the defendants. 
'Phe situation is (piite difTerent from that which existed 
in the cas(‘ of Lalce Shore tt* M. S. R. Co. vs. Clough^ 
supra, where the com])any accepted a franchise subject 
to the liabilitv in construction of a road across streams 
or water courses, so as not to interfere with the free 
use of the same. In that case the court declared 


that it ther(*by bc'came a charter obligation upon the 
part of the railroad and that it would have to stand 
the expense involved by the improvement mentioned. 

'Phe prescMit case is also (piite distinguishable from 
that of Melropoliton Railroad Co. vs. Macfarlattd, 20 
A])]). 1). (\ 421, cit('d by the plaintilT. The charter 
of the .Metropolitan Railroad (’ompany was amended, 
authorizing exten>ion along ('olumbia Road, and the 


(pie>tion arose wh(‘th(‘r or 
were ])roperly levied against 


not certain assessments 
its franchise. The Court 


held in the afhrmative. 


Our ])r(V(‘nt situation is more like the case of Dis¬ 
trict Iff CoUunhia vs. Railroad ('oinpamj, S App. D. C. 


.422, where the Court stated: 


'"That charter fucrchf rcqiiircs it to keej) the 
.-pac(‘s occupii'd by it in those stivets well paved 
and in good ord(‘r; and that rcMpiirement would 
involve' th(' lu'cessity of laying a new pavement, 
if noiu* w(‘re alix'ady there; but it certainly does 
not involve liability to ])ay for a pavement 
already in existence. Had Congress intended 
to i in pose such liabilitg upon the company it could 
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easih/ hare said so; and it miijhi have been proper 
to do so. But neither in the charter nor anyirhere 
else has it said anjfthitaj that could hij any pos- 
sibilit}/ be construed to involve such a li(d)ilit}f 
and ice do not understand that any such liability 
is claimed by anyone in behalf of the plaintiff in 
this case. 

“As we have said, if ('omjrcss had intended 
that railroad com pan ics rccciviny the privilcye 
of amstructiny and operatiny their lines of railroad 
in the city of Wash!nyton slnnilil not (wcrcisc that 
privilcye without payiny for the C(>st of pavements 
ivhich thereby became devoted to their use, it could 
easily have said so; and there iroidd certainly be 
no yreal injustice in the re<juirement. But it 
has not thouyht proper to say so, and the courts 
can not add a liability which the law does not 
impose.^’ 


Moreover, if ('onj^n'ss had inteiuh'd th(^ Railway 
(’onij)any should assume the cost of re-loeatiou of tracks, 
as contended for, and which we liave shown it has not 
done, there would still arise tlie (luestion that was 
before the Maryland ('ourt of A|)])eals. I’nder an 
ordinance of Baltimore a >treet railway was recjuired 
to ])ave ami repair the stre(‘t railway area, similar to 
that imposed upon a District of Columbia railway. 
Such provision was considered by the court of last resort 
and the (piestion was raised as to th(‘ rij^ht of the city 
to order repavinj^ to be done at the charj^e of the street 
railway. The (’ourt held there was no power to char^ie 
the defendant with the cost of doinji; the work sued 
for, and in its opinion in United By. A* Klee. (\). vs. 
MayoCy etc. Baltimore, 127 Md. (Hit), IH) Atl. SSO, said: 

“It is clear, not only from the lanpjuaj^e of the 
act, but from the other le^;islation relating!; to the 
subject, that it was passed for the i)urpose of 
imposing upon the defendant comi)any and 
others similarly situated a portion of the burden 
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incurred in the rei)avinfi; of the city streets. 
. . . d'he charge imposed is essentially a tax 

or a special assessment levied upon the property 
of the corpoi^ation for a local improvement, 
viz., the improvement of the streets of the 
city: and it is inpiosed because the company 
has property in the zone where the improvements 
are made. To call the thing imposed an obliga¬ 
tion does not change its essential character and 
attributes as a tax or a special assessment. 
It is a lien upon the defendant’s property ‘to 
the same extent as ordinary taxes.’ The burden 
im])osed upon the defendant falls clearly within 
the definition of a ‘s])ecial assessment’ as defined 
by text-writers and adjudged cases. 

“In (Jould vs. Baltimore, of) Md. 37S, it was 
said: 

“ ‘The right to make such assessments is 
undoubtedly an exercise of the taxing power, 
but an assessment thus made difTers from a 
general tax levied for state and city ])urposes. 
The latter is a tax imposed on all persons within 
the territorial limits according to the value of 
their property, in consideration of the protection, 
which the government affords alike to all. A 
local assessment, on the other hand, is a tax 
levied occasional!v as mav be recpiired upon a 
limit ed class of ])ersons interested in local im¬ 
provement, and who are presumed to be benefited 
l)y the improvement over and above the ordinary 
benefit which the community in general derives 
from the expenditure of the money. In the 
payment of the assessment thus made, the 
adjacent owner is supposed to be compensated 
by the enhanced value of his property, arising 
from the improvement. And hence it has been 
uniformly held that the word ‘taxes,’ whether 
used in an act of the Legislature, or the charter 
of a company exempting it from taxation, does 
not embrace such local assessments, unless there 
be something in the statute or charter to indicate 
such an intention.’ 


“The only prinei])le upon which taxes of this 
kind can be su])porte(l is thus stated in section 
231) of Hamilton on the Law of Special Assess¬ 
ments: 

“ ‘No benefit, no tax, is the rule, tersely 
expressed. An able text-writer lays down the 
general rule that special taxation for a local 
improvement, as well as sjx'cial assessments 
of benefits for the same, necessarily proceeds 
upon the theory of benefits to the property 
upon which it is levied, and that a burden im¬ 
posed upon any other theory is a mere arbi¬ 
trary exaction; a taking of private ])roperty for 
public use without just compensation. Judge 
Dillon says: “Special benefits to the property 
assessed—that is, benefits received bv it in 
addition to those received bv the communitv 
at large—is the true and only just foundation 
upon which local assessments can rest; and 
to the extent of special benefits it is everywhere 
admitted that the Legislature may authorize 
local taxes or assessments to be made.” Judge 
('ooley writes that “there can be no justification 
for any proceeding which charges the land with 
an assessment greater than the benefits; it is a 
plain case of appropriating private j)roperty 
to public uses without compensation,” and that 
a clear case of abuse of legislative authority, in 
imposing the burdens of a ])ublic improvement 
on persons or property not s])ecially benefited, 

would undoubtedlv be treated as an excess of 

% 

power and void.’ ” 


The’Court continuing said: 

“It results from the principle stated that 
there can be no recoverv in this case unless 
the defendant was specially benefited by the 
improvement, because the assessment laid upon 
it was illegal and void.” 
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The Court further said: 

“It is to be remembered that this was said 
at a time when the amending power reserved 
bv’ the Constitution of 1867 was in full effect. 
The conclusion reached on this point appears 
to l)e based upon experience and sound sense. 
How can it possibly be held, or successfully 
contended, that a railway company can be 
specially benefited over and abov'e the other 
inhabitants or travelers on the streets by im- 
prov’ed pavements? If an assessment upon a 
street railway can be sustained upon the ground 
of special benefits to the company resulting 
from new and improved pavements, such an 
assessment may be sustained against the owners 
of automobiles and other conveyances using the 
streets. Th(‘ burden laid upon the defendant was 
done in the attempted exercise of the taxing 
power for a ])ublic work which conferred no 
special benefit upon the defendant, and can not 
be sustained under the law of this state. Tn 
the absence of any such benefit,’ said the court 
in City of Alleghany rs. Western Penn. R. Co., 
138 Pa. 375, 21 Atl. 763, ‘in a case where we 
can declare as a matter of law no such benefit 
can arise, the Legislature is powerless to impose 
such a burden. It would not be a ‘tax’ in any 
proper sense of the term; it would be in the nature 
of a forced loan, and would practically amount 
to confiscation.’ The imposition of this burden 
can not be sustained under the reserved power 
to amend. That power is not unlimited, and 
was never intended to confer upon the Cleneral 
Assembly the power to deprive the citizen ot 
his property contrary to the law of the land, 
or to take private property for public use without 
just compensation. It must be giv’en a con¬ 
struction which will harmonize and preserve 
the general constitutional restraints upon legis¬ 
lation in regard to private property.” 
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Furthermore, it is trite to say that general principles 
announced by courts, which are perfectly sound ex¬ 
pressions of the law under the facts of a particular 
case, may be wholly inapplicable in another and dilTerent 
case. There is scarcely any department of the law 

in which it is easier to collect anv bodv of decisions 

» %■ 

and contrast them with another in api)arent conflict, 
than that which deals with the taxing and police powers. 
It should be pointeil out also there is a wide dilTerence 
too betwiH'ii a tax or assessment prescribed by a legis¬ 
lative body having full authority over the subject, 
and one imposed by a municipal corporation like the 
District of ('olumbia, acting under a limited and dele¬ 
gated authority. 

On the other hand, the Acts of 1024 and 102() ap¬ 
propriate money." for the paving of Wisconsin Avenue 
between the streets therein named and authorize the 
expenditure of moneys out of said appropriations for 
the relocation of street car tracks and water mains, and 
merely provide for refund to be obtained from the 
street railway company so far as provided under existing 
law. It was evidently the purjiose of Congress to 
impose no new test of liability upon the Company but 
only to require it to do what existing statutory law 
required and which was limited in the Act of 1878 to 
stand the cost of paving between the exterior rails of the 
tracks and for a distance of two feet from and exterior 
thereto, although in the charter of 1888 the only obli¬ 
gation is to keep well paved the track space and two 
feet from the outer rails. The Defendants not being 
desirous of drawing a distinction between the obliga¬ 
tion created by the charter of 1888 and that of previous 
general Act of 1878, have fulfilled every requirement 
of the former Act, or, in other words, have performed, 
paid and fully discharged every recpiirement of existing 
law and have paid for the necessary work within the 
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space between their tracks and rails and two feet ex¬ 
terior thereto, includinii; the furnishing of rails, ties, 
rail fastenings, as well as paving, in the iunoimts hereto¬ 
fore stated. 

It therefore follows that there is no justification for 
holding there is any liability on the part of the De¬ 
fendants to refund, or to pay for cost of re-location of 
tracks, as claimed in the Declarations fded herein, and 
particularly where no benefit is shown to accrue to either 
of the Defendants bv reason thereof. 
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EIGHTH 

MISJOINDER OF WASHINGTON RAILWAY & 

ELECTRIC COMPANY 


(a) The Washington Railway & Electric Company in 
the First Suit is Not Liable, Because Its Relation¬ 
ship to The Georgetown & Tennallytown Railway 
Company is Only That of Stockholder. 


The Agreed Statement of Facts shows that the re¬ 
lation of the Washington Railway A Fh'ctric ('oinpany 
is merely that of a stockholder to 'FIk' (leorgetown it 
Tennallytown Railway Company, therefore, that the 
suit should he dismi>sed as to it, lu'cause it is well 
settled that corporations are not liable by reason of 
stock ownership f(»r the contracts of another. 

l*uUman ('ar i'o. vs. M. I*. Iitf., Mo I'. S. 587, 
2\) L. Kd. T.h). 

I*orter vs. rittshuni Hessener Steel f’o., 120 

r. S. 070, 30 L. Kd. S30. 

Jesfiuf) vs. /. ( \ /f//., 3(> F(m1. 741. 

('liieivio ete. ////. vs. A’fo/.sv/.s i'ittf ele. Utf., 38 
Fed. t»l. 

Atnerieatf Preserres Co. vs. Xttrris, 43 I'ed. 714. 

i'Aeelrie liij. vs. Jiuimiea ete. l\y., til Fed. 1)78. 


(b) The Washington Railway & Electric Company in 
the Second Suit is not Liable, Because Its Rela¬ 
tionship to The Georgetown & Tennallytown Rail¬ 
way Company is Merely That of Purchaser. 

A contract of purchase and sale between two cor¬ 
porations is not difi’erent in law from a similar contract 
between two individuals, except that individuals may 
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contract freely with each other, and corporations 
re([uire legislative authority to enter into such con¬ 
tracts as are involved in the case under consideration. 
The construction and efTect would be the same whether 
such contracts were made by individuals or by cor¬ 
porations. 

In the case of (\ipital Traction Co. vs. Offntt, 17 
Aj)p. I). (\ 292, an analogous (|uestion arose, where 
the court construed an Act of Congress authorizing the 
Hock (’reek Railway (’om])any to j)urchase the line 
or lines of any street railway comj)any owning or operat¬ 
ing an intersecting or connecting line, hut without 
rcteasituj the contracting companies from any obligation 
or restriction imposed by their originat charters or by any 
l(nr of ('ongress subsequently enacted, and where as a 
part of the consideration for the transfer under the 
said statutory authority the vendee agreed to “assume, 
discharge and perform all the obligations” of the v'endor 
“and all its liabilities of what kind so ever.” It appears 
that the said suit was instituted by one Offutt for damages 
to his business alleged to have resulted from unlawful 
occu])ation and use of the public street in front of his 
premises by the C’ai^ital Traction (’om})any and its 
j)redecessor in the same franchise, the Washington and 
Cleorgetown Hailropd (’ompany. The sale of the latter 
company, efTected under the Act aforesaid, resembled 
in this res])ect the Act under which the Washington 
Railway cV: hdectric (’ompany purchased in October, 
192(), the j)roperty, rights and franchises of The George¬ 
town A: Tennallytown Itailway (’om])any, and referred 
to in the brief of the PlaintifT. This court in its opinion 
in the Offutt case held that the transaction named 
amounted to a purchase and not a consolidation, and 


that the Capital Traction C’ompany by reason of such 
purchase was not liable to the plaintiff. 

The lower court having disposed of the cases herein 
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on other p;rounds, it became unnecessary to pass upon 
the question considered under tliis point. 

It is urged, tlierefore, that the Washington Railway 
& Electric Company was improperly joined in these 
causes and can not be held liable in anv event for the 
cost to the District of (’olumbia for the re-location of 
the tracks of The (leorgetown ct Tennallytown Railway 
Company. 
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CONCLUSION 

In view of the foregoing it is clear that Congress, 
by providing for “refund to be obtained from the 
street railway company so far as provided under ex¬ 
isting law,’’ did not intend to create nor impose a new 
test of legal liability upon The (leorgetown & Tennally- 
town Railway Company, but only to require that Com¬ 
pany to make refund, which it has, under existing law 
for the item of paving. 

It is furthermore respectfully urged that the position 
of the Plaintiff that the law as found in court decisions 
was in the mind of Congress in adoi>ting the Appro¬ 
priation Acts in (piestion, is untenable. On the con¬ 
trary, the words “refund to be obtained from the street 
railway company so far as provided under existing law” 
referred to enactments promulgated by the same 
legislative authority. To (piote the Supreme Court, 
“In the ordinary use of language it will hardly be 
contended that the decisions f)f courts constitute laws. 
They are, at most, only evidence of what the laws* are, 
and are not of themselves laws. They are often re¬ 
examined, reversed and (lualihed by the courts them¬ 
selves.” 

Furthermore, keeping in mind the well-settled rule 
that the sovereign is bound to express its intention 
to tax in clear and unambiguous language, all doubt 
should be resolved in favor of the Railway Company 
in the construction of said Appropriation Acts, and the 
same should not be extended to include the cost of 
re-location of tracks, but should be confined to paving. 
It could hardly have been the intention of Congress 
to leave the extent of the Company’s liability open to the 
contention of the parties and ecjuitable consideration 
of the courts. C’ongress must have intended to make 
the matter certain and definite, and as we have said 



before, if it had meant the Railway Company to re¬ 
locate its tracks, it would have said so, hut neither in 
the charter, nor anywhere else, has Congress said any¬ 
thing that could by any possibility be construed to 
involve such a liability. The statutes cited show a 
long-settled legislative i)olicy in respect to the duty 
of street railway companies in regard to paving, the 
use and repair of streets, which must have been in the 
mind of (’ongress when it used the expression “so far 
as provided under existing law.” We are unable to 
escape the conclusion that such enactments constitute 
the “law” referred to in the said Appropriation Acts. 
To give the word “law” the broader meaning contended 
for by the PlaintilT would seem to be going beyond 
the expressed will of ('ongress in order to make the 
Defendants liable. 

It follows that in each case the Defendants were 
entitled to judgment. Therefore, we respectfully sub¬ 
mit that the judgment of the learned ('ourt below in 
each case herein should be affirmed. 

• Respectfully submitted, 

S. R. ROWEX, 

11. W. KELLY, 

A tlorneya for A />/>c//cc.s*. 


APPENDIX 


The act entitled, “An Act providing a permanent 
form of government for the District of Columbia,’^ 
approved June 11, 1878, 20 Stat. L. 102, provides in 
part as follows: 

“The cost of laying down said pavement, 
sewers, and other works, or of repairing the same, 
shall be j^aid for in the following proportions 
and manner, to wit: 

“When any street or avenue through which 
a street-railway runs shall be paved, such railway 
company shall bear all of the expense for that 
portion of the work lying between the exterior 
rails of the tracks of such roads, and for a distance 
of two feet from and exterior to such track or 
tracks on each side thereof, and of keeping the 
same in repair; 

“But the said railway companies, having 
conformed to the grades established by the 
Commissioners, may use such cobblestone or 
Belgian blocks for paving their tracks, or the 
space between their tracks, as the Commissioners 
may direct; 

“The United States shall pay one-half of 
the cost of all work done under the provisions 
of this section, except that done by the railway 
companies, which payment shall be credited as 
part of the fifty per centum which the United 
States contributes toward the expenses of the 
District of Columbia for that year; 

“And all payments shall be made by the 
Secretary of the Treasury on the warrant or 
order of the Commissioners of the District of 
Columbia or a majority thereof, in such amounts 
and at such times as they may deem safe and 
proper in view of the progress of the work; 

“That if any street railway company shall 
neglect or refuse to perform the work required 
by this act, said pavement shall be laid between 



the tracks and exterior thereto of such railway 
by the District of Columbia; 

^^\nd if such company shall fail or refuse to 
pay the sum due from them in respect to the 
work done by or under the orders of the proper 
officials of said District in such case of the 
neglect or refusal of such railway company to 
perform the work required as aforesaid, the 
Commissioners of the District of Columbia shall 
issue certificates of indebtedness against the 
property, real or personal, of such railway com¬ 
pany, which certificate shall bear interest at the 
rate of ten per centum per annum until paid, 
and which, until they are paid, shall remain 
and be a lien upon the property on or against 
which they are issued together with the franchise 
of said company; 

“And if said certificates are not paid within 
one year, the said C'ommissioners of the District 
of Columbia may proceed to sell the property 
against which they are issued, or so much thereof 
as may be necessary to pay the amount due, 
such sale to be first duly advertised daily for 
one week in some newspaj)er published in the 
city of Washington, and to be at ])ublic auction 
to the highest i)idder.“ 


The act entitled, “An Act to incorporate the (leorge- 
town and Tennallytown Railway Company of the 
District of C'olumbia,’’ approved August ‘22, bSSS, 
25 Stats. 44(), provides in i)art as follows: 

“. . . with authority to construct and lay 

down a single or double track railway . . 

from the Potomac River near High Street, to, 
and along High Street in Georgetown to the 
Tennallytown Road, but wholly outside of the 
lityiils of said road, and along the side of the said 
road to the District line; also the privilege of 
laying such conduits beneath the surface of 
Water Street for the purpose of conveying or 
communicating power from any suitable point 
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along said Water Street to said High Street, 
as may be found necessary, and subject to the 
approval of the Cortwiissioners of the District of 
Columbia; Provided, however, That such con¬ 
duits shall be laid so as not to impair the surface 
of said Water Street for traffic and wagon travel. 
. . . Said railway shall be constructed of good 

materials and in a substantial manner, with 
rails of the most approved pattern, the gauge 
to be correspond with that of other city rail¬ 
roads, all to be approved by the Commissioners 
of the District of Columbia. The tracks of said 
railway, the space between the tracks, and two 
feet beyond the outer rails thereof, where the streets 
are now paved, or shall hereafter be paved, which 
this franchise is intended to cover, shall be at 
all times kept by said corporation well paved 
and in good order, and on streets and roads not 
paved said corporation shall keep said tracks 
and the space between them in good repair, at its 
own expense, and subject to the approval of the 
District Commissioners .’’ 

The Act entitled, “An Act to amend an act to incor¬ 
porate the Georgetown and Tennallytown Railway 
Company of the District of Columbia, which became a 
law August tenth, anno Domini eighteen hundred and 
eighty-eight,” approved March 24, 1890, 26 Stats. 29, 
provides as follows: 

“J^e it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That the act entitled 
‘An Act to incorporate the Georgetown and 
Tennallytown Railway Company of the District 
of Columbia’ be, and the same hereby is, amended, 
by sul)stituting after the words ‘and along High 
Street, in Georgetown, to the Tennallytown 
road’ the words ‘and tlience along and in said 
road’ for the words ‘but wholly outside of the 
limits of said road and along the side of said 
road’: Provided, That the inner line of rails 
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shall be at the niiniinuni distance of eight feet 
from the center of the improved road-way: 
And provided further, That said railway shall 
be located on such side of the road way as may 
be indicated by the (Commissioners of the District 
of Columbia.” 


The District Appropriation Act ap])rovcd .luly 14, 
1S02, 27 Stats. 1")"), amended the Act of ISSS creating 
the Hailwav as follows: 


“Provided, I'hat the streets and avenues shall 
be coin])leted in the order in which they appear in 
said .schedules, excej)t High Stn'et, so far as the 
amount of money hen'in appro))riat<'d >hall suffice 
for the work, and oiu'-half of tlu' cost of widen¬ 
ing High Str(*et named in the (leorgetown 
sch(‘dule shall be eharg(‘d to the (leorgetown 
ami 'rennallytown Railway ('oinpany of the 
District of (Columbia and eolleet(‘d from said 
company in the same imnnu'r as tlu^ cost of 
laying clown ])avem(‘nts, sc'wcts, and othcM- work, 
or repairing the same*, lying betweam the* exterior 
rails of the tracks of stivet railways, and for a 
distance of two fc'et from and (‘xtcaior to such 
track or tracks on (*ach side thereof, are collectible 
under the provisions of section five of the act 
entitlc'd ‘An .\ct providing a permanent form of 
government for the District of (Columbia, ap¬ 
proved .lime eleventh, eight cmmi hundivd and 
seventy-eight:’ and the act of August twenty- 
second, eighteen hundred and eighty-eight, en- 
titU'd ‘An Act to incorporate the (leorgetown 
and 'rennallytown Railway (Comj)any of the 
District of (Columbia,’ is hereby alteicd and 
amended so as to authorize and ivcpiire such 
charge and collection.” 


The Act entitled, “An Act making apjiropriations 
for the government of the District of (’olumbia and 
other activities chargeable in whole or in i>iirt against 
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the revenues of such District for the fiscal year ending 
.June 30, 1025, and for other purposes,’^ approved 
.lune 7, 1024, 43 Stats. 530, provides in part as follows: 

“(Jasoline Tax Road and Street Fund. 

“Northwest: For paving Wisconsin Avenue, 
Massachusetts Avenue to River Road, sixty feet 
wide, including necessary re-location of street 
car tracks and water mains, sixty feet wide, 
refund to be obtained from the street railway 
companv so far as j)rovided under existing law, 
S350,0()b; . . .” 


4'he Act entitled, “An Act making a])propriations 
for the government of the District of Columbia and other 
activities chargeable in whole or in part against the 
revenues of such District for the fiscal year ending 
.lune 30, 1027, and for other purposes,” a])proved May 
10, 102(>, provides in part as follows: 


“(lasoline Tax Road and Street Fund. 

“For ])aving, rej)aving, grading, and otherwise 
improving streets, avenues, suburban roads and 
suburban streets, respectively, including personal 
services and the maintenance of motor vehicles 
used in this work, as follows, to be paid from 
the special fund created by section 1 of the 
Act entitled ‘An Act to ])rovide for a tax on 
motor-vehich* fuels sold within the District of 
('olumbia, and for other purposes,’ approved 
April 23, lb24, and accretions by repayment 
of assessments: 

“t’or paving, re])aving, and surfacing, including 
curbing and gutters where necessary, the fol¬ 
lowing: 

“Northwest: For paving Wisconsin Avenue, 
Thirty-seventh Street to Massachusetts Avenue, 
sixty feet wide, including necessary re-location 
of street-car tracks and water mains, refund to 
be obtained from the street-railway company 
so far as provided under existing law, S05,()00; 
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The Act entitled, “An Act to provide for a tax on 
motor-vehicle fuels sold within the District of Columbia, 
and for other purposes,” approved April 23, 11124, 
43 Stats, lot), provides in part as follows: 

“He it enacted by the Senate and House of 
Representatives of the I'nited States of America 
in C'onj^ress assembled. That a tax of 2 cents per 
j^allon on all motor-vehicle fuels within the 
District of Columbia, sold or otherwise dis¬ 
posed of by an im])orter, or used by him in a 
motor vehicle o])erated for hire or for commercial 
purposes, shall be levied, collected, and paid 
in the manner hereinafter provided. The pro¬ 
ceeds of the tax, except as provided in section 10, 
shall be paid into the Treasury of the United 
States entirely to the credit of the District of 
Columbia and shall be available for appropriation 
by the Conyress exelusively for road and street 
improvement and re pair y 








TRANSCRIPT OF 


RECORD 


Court of Appeals of the District of Columbia 

APRIL TERM, 1928. 

to 

k 

No. 4812. 


DISTRICT OP COLUMBIA, APPELLANT, 


VS. 

' . > 

GEORGETOWN AND TENNALLYTOWN RAILWAY' 
COMPANY AND WASHINGTON RAILWAY AND 
ELECTRIC COxMPANY. 


APPEAL FROM THE SUPREME (X)URT OF THE DISTRICT OF .• 

COLUMBIA. 


FILED AUGUST 15, 1928. 


PRINTED SEPTEMBER 17, 1928. 





Court of Appeals of the District of Columbia 

APRIL TERM, 1928. 

No. 4812. 


DISTRICT OF COLUMBIA, APPELLANT, 


VS, 


GEORGETOWN AND TENNALT.YTOWN RAILWAY 
COMPANY AND WASHINGTON RAILWAY AND 
ELECTRIC COMPANY, APPELLEES. 


APPEAIi FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption . 

Declaration . 

Hill of particulars. 

A;;rce<l statement of facts. 

Plea of (leorifctown and Tennallyto\vn Railway Company.. 

Plea of Washington Railway and Eh“< tric Company. 

RepIi(*ation of District of Columhia on plea of the (hHir^e- 

town and Teimallytown Railway Company. 

R(‘plication of District of Columhia on plea of tl»e Wasli- 

in;;ton Railway and Elwtric Company. 

Note of issue; notice to calendar. 

Memorandum opinion. 

Order for judfjment; judjjment; apiH*al noted. 

Assi;:nments of error. 

* De.siijnation of re<*ord.*. 

Clerk’s certificate. 


Ortglnal 

PrlBt 

a 

1 

1 

1 

A 

4 

5 

5 

P 

10 

10 

11 

11 

12 

11 

12 

11 

12 

12 

18 

14 

14 

15 

15 

15 

15 

17 

16 


Judd & Detweiler (Inc.), Printers, Washington, D. C., August 16, 1928. 

















G>urt of Appeals of the District of Columbia 


No. 4812. 

District of Columbia, Appellant, 

vs. 

(iKORGETOWN AND TeXNALLYTOWN KaILWAY Co. Ct al. 


a Supreme Court ot* the District of Columbia. 

At Law. 

No. 71949. 

District of (\)lumbia, Plaintiff, 

vs. 

(Jeorgktowx axo Texxallytowx Railway CoMpaxy and 
Wasiiixgtox Railway axu Klectric Compaxy, Defend¬ 
ants. 


UxiTEi) States of America, 

District (tf Dotuiuhidy ss: 

Re it remembered that in the Su])reme C^ourt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Declaration. 


Filed August 28, 1!)2(). 

In the Su])reine Court of the District of (^olumbia. 

At I>aw. 


No. 71949. 


District of (\)li^mbia 
vs. 

(lEoiiGETowx AXi) Texxallytowx Railway Compaxy aiul 
Wasiiixgtox Railway axd Klectric CoMPAXY^ 

The ])laiutiff, a municipal corjioratioii sues the defend¬ 
ants, the (Jeorgetown and Tennallytown Railway Company, 
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a corporation created by Act of Confj;ress, Aufoist 2*2, 1888 
(25 Stat. 446) and the Wasliington Railway and Electric 
Company, a corporation under Act of Confi:ress ot June .), 
1900 (31 Stat. 270) autlioriziiiK the Washington and (Jreat 
Falls Railway Company to chanjj:e its name and to enter 
into contracts with the Georgetown and Tennallytown Rail¬ 
way (\)m]>any, to hold stock therein and to use its road and 
route, to i)e secured hy a mortgage. By virtue of said last 
Act of Coiifcress mentioned, the Washington and Great 
Falls Railway Company changed its name to the Wash- 
inurton Railway and Electric Company hy deed of ^n-ant 
and consolidated mort^a^e to the United States Mort.ixa.ire 
and Trust Company, a corporation, dated February 4, 1902, 
and was then and is now sole owner and controller of the 
Georgetown and Tennallytown Railway (^)mpauy, and is 
sued hereunder for having and exercising the right to con¬ 
tinue the said Georgetown and Tennallytown R^iilway Com¬ 
pany as a corporation through direct ownership of said 
stock— 

For that under and hy virtue of the authority of an Act 
of (’ongress, approved June 7, 19*24 (— Stats. —) entitled: 

“An act making appropriations for the govern- 
*2 ment of the District of (’olumhia and other activities 
chargeable in whole or in part against the revenues 
of such District for the fiscal year ending June 30, 19*25, 
and for other purposes.” 


it was j)rovided: 

“For paving Wisconsin Avenue, Massiichusetts Avenue, 
to River Road, sixty feet wide, including necessary reloca¬ 
tion of street car tracks and water mains, sixty feet wide, 
refund to he obtained from the street railway company, so 
far as provided under existing law.” 


That thereafter the Commissioners of the District of 
Columbia, acting as a hoard, for and on behalf of the Dis¬ 
trict of Columbia under the above authority did order and 
direct the Georgetown and Tennallytown Railway Com¬ 
pany and the Washington Railway and Electric Company 
to adjust and relocate railway tracks on Wisconsin Avenue 
between Massachusetts Avenue and River Road so as to 
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facilitate the pav’iiig of llie roadway to a width of sixty feet 
as required by law and to the best interests of public serv¬ 
ice, and whereas the said Georgetown and Tennallytown 
Huilway Gom])any and the Washington Railway and Elec¬ 
tric (\)mpany did refuse to adjust and relocate railway 
tracks on Wisconsin Avenue and did refuse to defray the 
cost of relocating both or either railway track of the George¬ 
town and Tennallytown Railway Company on Wisconsin 
Avenue, between .Massachusetts Avenue and River Road 
on the center of the new sixty foot roadway following the 
construction of the new west roadway thereon, and the 
said plaintilT, the District of (\)luml)ia did ])repare specifi¬ 
cations and advertise for bids to ])erform this work which 
was done by the Lake Stone Company, a corporation for 
that ])art of the work specified therein at Three dollars 
and sixty-three cents per linear foot of single track 

completed, at a cost of $r)7,r)i).‘k.'38 and the plaintitT, the 
District of (^olumbia, did remove the tracks on Wisconsin 
Avenue between Woodley Road and Massachusetts Avenue 
sufliciently to j)ermit the construction of new west 
.‘1 roadway thereon, and cleared the new west track by 
contract with G. B. Mullin Comixniy, a corporation, 
at a cost and ex])ense of $2,1 (>2.97 making total cost to the 
plaintiff of $7)9,756.55 said work having been comj)leted on 
or about tlie 3()th day of December, 1925, wherefore the 
plaintitT, the District of Columbia brings this suit, it hav¬ 
ing been the duty of the said defendants to do the work 
aforesaid and i)ay for the same, and tiie said defendants 
and each of them having been called upon to reiniburse to 
it, the cost incurred by the plaintiff, which was and be¬ 
came the duty of the defendants to pay; but the said de¬ 
fendants, neglecting and disregarding their legal obliga¬ 
tions and their duty in the premises have refused and still 
refuse to jMiy to the plaintiff* the said sum of $59,756.55 as 
afor(‘said, or any part thereof. 

Wherefore the plaintiff’ claims from the defendants and 
each of them the sum of $59,756.55 with interest thereon 
at six ])er cent per annum, from the 3()th day of December, 
1925, besides costs. 


2. The plaintiff sues the defendants for other money 
])ayable by the defendants to the plaintiff for goods sold 
and d(‘liven‘d by the plaintiff to the defendants and for 
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work done and materials provided by the plaintitT for the 
defendants at their request; and for money paid by the 
[ilaintitT for the defeiuhints at their recpiest; and for money 
lent by the plaintitT to the defendants; and for money re¬ 
ceived by the defendants for the use of the ])laintitT; and 
for monev found to be due from the defendants to the 
plaintitT on accounts stated between them. And the plain¬ 
titT claims $59,756.55 with interest thereon from the 5()th 
day of December, 1925, according to the particulars of de¬ 
mand hereto attached. 


F. II. STFPIIFXS, 
KDWAHI) W. THOMAS, 


4 Bill of Particulars, 

Cost of relocating tracks of the Georgetown and Tennally- 
town Kailway on Wisconsin Avenue northwest, Washing¬ 
ton, District of Columbia, from Massachusetts Avenue 
to River Koad, under contract Xo. 8577, by Lake Stone 
Company, June 1, 1925, to October 6th, 1925. 

15,86() linear feel single track completed at $5.65 
per linear foot . $57,595.58 


(*ost of removal of tracks of Georgetown and Tennallytown 
Railway on Wisconsin Avenue northwest, Washington, 
District of Columbia, between Woodley Road and Massa¬ 
chusetts Avenue to permit construction of new west road¬ 
way and clear new west track under contract Xo. 8040, 
Kxtra Order Xo. 1 (move street car tracks and overhead 
line to permit ])aving of west half of roadway between 
Massachusetts Avenue and Woodley Road) with G. B. 
Mullin Co., a body corporate, March 2, 1925, to Xovem- 


l)er 18, 1925. 

524.0 hours’ labor at $.25 per hour. $81.00 

140.0 hours’ labor at .55 ])er hour. 49.00 

1.0 hours’ labor at .46 per hour. .46 

2248.0 hours’ labor at .40 per hour. 899.20 

4.0 hours’ labor at .42 per hour. 1.68 

562.0 hours’ labor at .45 per hour. 252.90 

109.0 hours’ labor at .48 per hour. 52.52 

115.0 hours’ labor at .50 per hour. 57.50 

156.0 hours’ labor at .55 per hour. 85.80 
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8.0 hours’ labor at .00 i>er hour. 4.80 

OO.o hours’ labor at .64 per hour. 42.56 

148.5 hours’ labor at .65 per hour. 96.53 

179.0 hours’ labor at .70 per hour. 125.30 

1.0 hours’ labor at .75 per hour. .75 

Eiigiiieeriiij’f and su])eriiiteudeuce. 71.39 

Material . 59.65. 


$1,880.84 

Plus 157o . 282.13 


Keeapit Illation 


5 Agreed Statement of Facts. 

Filed August 31, 1926. 


$2,162.97 

$57,593.58 

2,162.97 

$59,756.55 


«•••••• 


It is agreed by and between the parties hereto, through 
their resjieetive counsel of record, that the above entitled 
cause shall be tried upon the following agreed statement of 
facts, as if the said cause had been tried before a jury law¬ 
fully impaneled and the said facts found by the jury: 

The plaintiff is a municipal corporation, and the defend¬ 
ants are street railway corporations, incorporated by sepa¬ 
rate Acts of Congress to operate street railways in the Dis¬ 
trict of Columbia, according to the requirements of their 
charters, and subsequent Acts of Congress in relation 
thereto. 

That by an Act of Congress approved June 7, 1924, — 
Stats., page —, entitled: 

‘‘An Act making appropriations for the Governemnt of 
the District of Columbia and other activities chargeable in 
whole or in part against the revenues of such District for 
the fiscal year ending June 30, 1925, and for other pur¬ 
poses,” 
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provision was made 

“For paving Wisconsin Avenue, Massacliusetts Av^enue, 
to Kiver Hoad, sixty feet wide, includin^: necessary reloca¬ 
tion of street car tracks and water mains, sixty feet wide, 
refund to be obtained from the street railway company, so 
far as provided under existing law.” 


The defendants herein were thereupon notified as fol¬ 
lows : 

“February 27, 1925. 

“The Georgetown & Tennallytown Railway Co., 
Washington Railway and Electric Co., 

14th & C Streets X. W., 

Washington, D. C. 

Gentlemen : 


The Commissioners of the District of (^olumbia direct me 
to notify you to adjust and relocate your tracks on Wiscon¬ 
sin Avenue between Massachusetts Avenue and the River 
Road in such manner as will facilitate the paving of 
() the roadway of this avenue to a width of bO feet, as 
authorized in the District of Columbia Appropria¬ 
tion Act for the fiscal year ending June JO, 1925, approved 
June 7, 1924. 

It is suggested that your Engineer of Way consult the 
Engineer of Highways of the District of Columbia as to the 


details of this work. 

Fpon refusal or neglect of your coin])any to com])ly with 
this notice ]>romptly, the work will be performed by agents 
of the District of Columbia and the cost thereof recovered 
from your company in the manner provided by law. 

Very respectfnilv, 

(Signed) DAXIEL E. GARGES, 

Secif. Board of Commissioners 

of the District of Columbia. 
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To which communication the following reply was had; 


“Washington Railway and Electric Company, 14th & C 
Streets W., Washington, D. C. 

March 2, 1925. 


Honorable Commissioners of the District of Columbia. 


(iKNTLEMEN : 

We beg to acknowledge receipt of your letter of recent 
(late, in which you notify us to adjust and relocate our 
tracks on Wisconsin Avenue between Massachusetts Ave. 
and River Rd. in such manner as will facilitate the paving 
of the roadway of this avenue to a width of 60 feet, as au¬ 
thorized in the District of Columbia Appropriation Act for 
the fiscal year ending June 30,1925, approved June 7, 1924. 

We know of no provision of existing law under w^hich we 
are recpiired to pay the cost of relocating our tracks and, 
therefore, maintain that we are not required to pay for 
grading, ballasting, installing track material and relocat¬ 
ing ])ole line and overhead fixtures which will become nec- 
essarv for the Commissioners to assume if the said Act is 
to be executed and pay the expense thereof under pro¬ 
vision of the said Appropriation Act. 

We, therefore, respectfully suggest that this work be 
j)erformed by the District of Columbia, subject to the right 
of the District to bring suit to recover the cost thereof from 
this company. 

Respectfully, 

HEORCETOWX & TENNALLYTOWN 
RAILWAY CO., 

Hv W. F. HAM, Presidents 


7 And the following agreement was entered into be¬ 
tween the plaintiff, the District of Columbia, and one 
of the defendants, the Georgetown and Tennallytown Rail¬ 
way Company: 

“Whereas, An Act making appropriations for the Gov¬ 
ernment of the District of Columbia and other activities 
chargeable in whole or in part against the revenues of such 
District for the fiscal year ending June 30, 1925, and for 
other purposes provides, among other things: 
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“Northwest: For pavinjj^ Wisconsin Avenue, Massachu¬ 
setts Avenue to Kiver Koad, sixty feet wide, including nec- 
essarv relocation of street car tracks and water mains, 
sixty feet wide, refund to he obtained from the street rail¬ 
way company so far as ])rovided under existing law, $350,- 
000, and 

“Mliereas the Georgetown & Tennallytown Railway Com¬ 
pany insists that a street railway is not recpiired to assume 
or pay for the cost of relocation of such street railway 
tracks, the cost of which becomes necessary to be tem¬ 
porarily assumed by the District of Columbia if the pro¬ 
visions of said ai)propriation act are to be executed, and 
which cost therefore the District of Columbia will advance 


out of the appropriation for the fiscal year ending June 30, 
1925, subject, however, to the right of the District of Co¬ 
lumbia to bring suit to recover the same against the George¬ 
town & Tennallytown Railway Company; 

“Now, therefore, it is agreed as follows: 

“1. The District of Columbia will proceed as soon as 
possible with, or contract for, the necessary grading, bal¬ 


lasting, installing track 


materials and n‘locating ])oh‘ line* 


and overhead fixtures on Wisconsin Avenue between Massa¬ 


chusetts Avenue and River Road, as aforesaid, at an aj)- 
proximate cost of $()5,()()().()(), an accurate record of which 
shall be kept. 

“2. The Georgetown & Tennallytown Railway will do 
and perform the remainder of such work as may be neces¬ 
sary within the space between its tracks and rails and two 
feet exterior thereto on Wisconsin Avenue between Massa¬ 


chusetts Avenue and River road, including the furnishing 
of rails, ties, rail fastenings and ])aving, at an estimated 
approximate cost of $10(),4()8.72, as contemplated by said 
Act making api)ropriations for the District of Columbia for 
the fiscal year ending June 30, 1925. The company will 
keep an accurate record of such costs. 

“3. The Georgetown & Tennallytown Railway Company 
further agrees to facilitate in any way ])ossible the early 
hearing of any suit brought by the District of Columbia to 
recover the amount above mentioned, to-wit, $65,000.00, or 
any part thereof, which may be expended for the work 
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above meiitioiietl, to the end that there may be an early 
adjudication of the same. 

8 “In witness whereof, the parties hereto have exe¬ 

cuted this agreement tliis 2nd day of March, 1925. 

DISTRICT OF COLUMBIA, 

By CUXO H. RUDOLPH. 

J. F. BELL. 

Attest: 

DANIEL E. GARDES, 

Srci/. Hoard of Commlssionvrs, I). C. 

[seal.] 

GEORGETtnVN & TENNALLYTOWN 
RAILWAY (M)MPANY, 

BvAV. F. HAM, 

Attest: 

AVM. L. CLARK, 

Assf. Secrviarij. 

[seal.] 

That the tracks of the Georgetown and Tennallytown 
I\ailway Company run lu'twetm the District of (V)lnml>ia lino 
and the State of Maryland, to and along AVisconsin Avenue 
to and below M Street; that cars of the Washington Rail¬ 
way and Electric Com])any operate over a portion of the 
tracks of the said Georgetown and Tennallytown Railway 
Company; that certain (Mpiipment and rolling stock is 
rented and leas(‘d by the Washington Railway and Electric 
Company to the 'rennallytown Company, and that the same 
is r(‘])air(‘d at the* shops of tin* Washington Railway and 
El(‘ctric (\nnpany; that the tracks of the Washington and 
Rockville Railway Com])any of Montgomery County, a 
Maryland corporation, run between the said territorial line 

of the District of (\)lnmhia and the State of Marvland 

% 

north to and into the Town of Rockville, Maryland; that 
there is no break in the tracks between those owned hv the 
Washington and Rockville Railway Company of Montgom- 
erv Conntv and the Georgetown and Tennallvtown Railway 
Com])any: that the Washington Railway and Electric Com¬ 
pany owns ,‘1,4()9 shares of stock out of a total issue of 4,000 
shares of the Georgetown and Tennallvtown Railway Com- 
])any, and all of the shares of stock of the AVashington and 
Rockville Railway Company of Alontgomery County: that 
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the said stock owned by the Washini^toii Railway and Elec¬ 
tric (^ompany in both tlie Wasliinjj^ton and Rockville Rail¬ 
way Company of Montji;omery (\)nnty and the Georgetown 
and Tennallytown Railway ('oini)any is now held by and 
])ledged under the |)rovisions of a certain consolidated 
mortgage made by the Washington Railway and 
9 Electric Com])any to the United States Mortgage 
and Trust (^ompany, under deed of trust dated 
February 4, 1902, recorded in Liber 2024, folio 388, in the 
Recorder of Deeds’ Office of the District of Columbia and 
is made a part of tliis Agreed Statement of Facts; tliat the 
work described in the Declaration filed herein was done in 
the manner an<l form therein alleged, and at a cost to the 
District of Columbia of Fifty-Nine Thousand Seven Hun¬ 
dred Fifty-Six Dollars and Fifty-Five Cents ($59,756.55): 
that the street cars were in operation during the course of 
relocation of the tracks on Wisconsin Avenue. 

The pleadings in the above case are made a part of this 
agreement, and all records of the District of Columbia and 
the Public Utilities Commission, and any order or law re¬ 
ferred to therein appertaining to the case are further made 
a part hereof, and may be used by either party as having 
been properly proven. 

F. 11. STEPHENS, 

EDWARD W. THOMAS, 

Atfonwifs for Plaintiff, 

S. R. BOWEN, 

IL W. KELLY, 

Atforneifs for Defendant. 

Plea of (leorfietoien and Tennallfitonn Rail waif Com pan jf. 


Filed September 21, 1926. 


Now comes the Georgetown and Tennallytown Railway 
Company, by its attorneys, in the above entitled cause, and 
for plea to the declaration filed therein, says it does not owe 
the said sum of money, as alleged, for the following reasons: 
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1. Hecaiise noitlicr llrj said Act of Congress approved 

June JO, 1925, nor any existing law, require it to 
10 make the relocation of street car tracks complained 
of. 

2. Hecause under the allegations of the declaration, no 
cause of action is stated against it. 

S. R. BOWEN, 

II. W. KELLY, 

Attoruvifs for Drfendant Georgetoivn 

and Ten 11 allyfoxen Railway Co. 

Plea of Wa.'^hiiiylon Railway d' Electric Company. 

Filed September 21, 1926. 

• **«*«* 


Now comes the Washington Railway & Electric Company, 
by its attorneys, in the above entitled cause, and for plea to 
the (U‘chn’atiou tihul therein, says it does not owe the said 
sum of money, as alleged, for the following reasons: 

1. Because the (h'fendant does not own or operate any 
tracks on Wisconsin Avenue between Massachusetts Ave¬ 
nue and River Road and if there is any existing law which 
re(|uires the street railway company operating on Wis¬ 
consin Avenue to make the relocation of street car tracks 
complained of, said re(|nirement of law does not apply to 
this defcMidaiit, tin* only relation it hears in this respect to 
the (►peiating company, to wit, (Jeorgetown and Tennally- 
town Railway Company, being that of stockholder. 

2. Becans(‘ neither the said Act of Congress approved 
June .‘>9, 1925, nor any existing law, require the defendant 
to make the relocation of street car tracks complained of. 

J. Because under the allegations of the declaration, no 
cause of action is stated against the defendant. 

S. R. BOWEN, 

H. W. KELLY, 

Attorneys for Defendant 
Washinyton> Railivay & Electric Co. 
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11 Re plication. 

Filed Septomher 25, ll)2(). 


The plaiiitilT, The District ot* (’olumhia, joins issue upon 
the plea of the defendant, The (Jeor^etown and Tennally- 
town Kailwav Fompanv. 

F. II. STKPIIKXS, 

FDWAKM) W. THOMAS, 
Affonicps for the IHaintiff, District of Columbia. 

Replication. 

Filed September 25, 1112(). 


The plaintitT, The District of Columbia, joins issue upon 
the plea of the defendant. The Washinirton Railway and 
Fleetric (^ompany. 


F. H. STFPHFXS, 

FDWARD AV. THOMAS, 
Attorncffs for the Plaintiff, District iff Columbia. 

Xotc of Issue. 

Filed Se|)tend)er 25, l!)2b. 


«««***• 


Attorneys for plaintiff: F. H. Stephens, Fdward W. 
Thomas; for defendants: S. R. Howen, H. W. Kellv. 

I.^ist pleading: tiled Se])tember 25, lt)2(). 

Clerk will please enter this cause upon the calendar of 
the next term of Court. 


F. H. STFPHFXS, 

FDWARD W. THOMAS, 

Attorneys for Plaintiff. 
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12 


* 


Me m 0 ran d u m Opinio n . 

P^iled June 21, 1928. 

***•#• 


The fiindameiital (luestion in each case is the same; 
namely whether Conji^ress has imposed upon the defend¬ 
ants the duty of refunding to the District of Columbia the 
whole cost of relocating their car tracks or whether they 
were only liable for that portion of the cost which they 
have already paid under and in accordance with the pro¬ 
visions of previous statutes which required them to pave 
and keep in rejiair the pavement between the tracks and 
for a space of two feet beyond. 

The appropriation acts under which the work was done 
read, “For paving Wisconsin Avenue, (Massachusetts 
Avenue to River Road,) bO feet wide, including necessary 
relocation of street car tracks and watermains, (JO feet wide, 
refund to be obtained from the street railway company so 
far as provided under existing law, $350,000,“ and, “P^r 
•paving Wisconsin Avenue, (37th St., to Massachusetts Ave¬ 
nue,) GO feet wide, including necessary relocation of street 
car tracks and watermains, refund to be obtained from the 
street railway company so far as provided under existing 
law, $()5,000.“ 

The question for consideration is not the ])ower of the 
legislature to re(piire the street railway to pay the cost of 
relaying its tracks or of relaying the watermains: but, as¬ 
suming for the present that the legislature had such power, 
has it miuiifested a clear intention to exercise it? As the 
cost of relo<*ating the water mains is not now involved, we 
will contine our attention to the cost of relocating the tracks. 
Did the legislature intend that the railway company should 
pay the entire cost of relocating? If it did, why did 
13 it not say so? It c^^rtainly did not si>ecify any part 
or proportion of the cost as payable by the company, 
and if it meant that the company should pay the cost of 
relocating at all it must have meant that it should pay the 
whole. If “existing law“ means “existing statute,” the 
meaning is plain, for the existing statutes required the 
company to pave between rails and two feet beyond. The 
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words “so far as” iiidiwite that Hie refund from the rail¬ 
way company was in some way limited hy existing law, and 
was not to include the wliole cost of relocatinji: the tracks. 
The word “i)rovided” usually refers to clauses or stipula¬ 
tions in statutes or contracts. It may indeed he iriven a 
wider meaninjj; where tlie plain purpose of the act recpiires 
it, as in Clark v. K. Co., 94 N. Y., 217. But the natural and 
ordinary meaning of the word is confined to statutes and 
instruments. The word “existing” also tends to confine 
the meaning. It was evidently the ])urpose of the legisla¬ 
ture to impose no new test of legal liability upon the com¬ 
pany, but only to recpiire it to do what existing law re- 
ipiired. It can liardly have been the intention of the legis¬ 
lature to leave the extent of the company's liability open 
to the contentions of the jiarties and eipiitable (‘onsidera- 
tion of the courts. It must have intended to make the mat¬ 
ter certain and definite, and, as we have said before, if it 
had meant tlie whole cost of relocating it would have said 
so. The acts of legislation (pioted in the appendix to the 
defendants’ brief show a long-settled legislative |>olicy in 
respect to the duty of street railway com|>anies, in regard 
to the use and repair of streets, which must have been in 
the mind of the legislature when it used the expression “so 
far as provided under existing law.” The court is unable 
to escape the conclusion that these acts are the “law" re¬ 
ferred to in this statute. To give the word “law” 
14 the broader meaning contended for by the ])laintifT 
would seem to be going beyond the expressed will 
of the legislature in order to make the defendants liable. 

It follows that in each case the defendant is eiitithul to 
judgment. 

WKNDKLL P. STAFFORD, 

Just lev. 

June —, 1928. 

Supreme Court of the District of Columbia. 

Friday, June 22d, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, i)residing. 


(’ome now' the parties hereto by their resj)ective attor¬ 
neys of record, and thereupon, the court orders that judg- 
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meiit be entered in this cause in conformity with its Memo¬ 
randum of Opinion filed herein June 21st, 1928. 

Wherefore, it is considered that plaintiff take nothing by 
this action, that defendants go hence without day, be for 
nothing lield and recover of plaintiff their costs of defense 
to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by its attor¬ 
neys of record, in open court, notes an appeal to the Court 
of Appeals. 

15 Assifj)nnenfs of Knor. 

Filed Julv 1928. 

**•#•*• 


The Court erred as follows: 

1. In rendering judgment for the defendants. 

2. In ruling that plaintiff was not entitled to recover 
against defendants, and rendering judgment accordingly. 

.‘1. In construing the Appropriation Act of Congress, ap¬ 
proved June 7, 1924, to mean only “statutory law” and not 
d(‘eisions of courts, as well as statutorv law. 

WILLIAM W. BHIDF., 
KL\(J(J()L1) HART, 

Attornvifs for Plaintiff. 

Service acknowledged this 2nd dav of Julv, 1928. 

S. K. BOWEN, 

11. W. KELLY, 

Attorn(\i/s for Defendants. 

Drsifination of Record. 

Filed July 3, 1928. 

• ••«••• 

The (,4erk will please pre])are a transcript of record in 
the alK)ve-entitled cause for the (\)urt of A])peals, to in¬ 
clude the following: 

1. Declaration. 

2. Plea. 

.3. Joinder of Issue. 

4. Agreed statement of facts. 

5. Memorandum of judgment. 


IG 
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(). Mcmoraiulum of notr.lion of appeal in open 
IG court. 

7. Assignments of error. 

8. This designation. 

WILLIAM W. BRIDK, 
inXOGOLI) HART, 

Attonivifs for Plaintiff. 


Service acknowledged this 2d dav of Julv, 11)28. 

S. R. BOWKX, 

11. W. KKLLV, 
Attorueifs for Dvfrndauts. 

17 Supreme Court of the District of (^olumhia. 

ILnitki) States of America, 

District of Columbia, ss: 

I, P^’rank Pk (hinningham, Clerk of the Supreme Court of 
the District of (N)Iumhia, hereby certify the foregoing pages 
numbered from 1 to IG, both inclusive, to lu* a true and cor¬ 
rect transcri]>t of the record, according to directions of 
counsel herein filed, copy of which is nunle part of this 
transcript, in cause Xo. 711)41) at Law, wherein District of 
(V)lumbia is PlaintitT and Georgetown and Tennallytown 
Railway Company et al. are Defendants, as the same re¬ 
mains upon the files and of record in sfiid (\)urt. 

In testimony whereof, 1 hereunto subscribe my name and 
aflix the seal of said Court, at the City of Washington, in 
said District, this 14th day of August, 11)28. 

[Seal Supreme (\)urt of the District of Columbia.] 

P^RAXK K. (TXXIXGHAM, 

Clerk, 

Bv CHAS. B. COFLIX, 

Assistant Clerk. 


Plndorsed on cover: District of (^olnmbia Snjireme (\)urt. 
No. 4812. District of Columbia, appellant, vs. Georgetown 
and Tennallytown Railway Co. et al. Court of Appeals, 
District of (V)lumbia. P^iled Aug. 15, 11)28. Henry W. 
Hodges, clerk. 
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G)urt of Appeals of the District of Columbia 


No. 4813. 


District of Columbia, Appellant, 

vs. 

Georgetown and Tennallytown Railway Co. et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 74674. 

District of (\)lumbia, Plaint iff, 

vs. 

Georgetown and Tennallytown Railway Company and 
The Washington Railway and Electric Company, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovg-entitled 
cause, to wit: 
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1 Declaration, 

Filed January 21, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 74674. 

District of Columbia, PlaintitT, 

vs. 

Georgetown and Tennallytown Railway Company and 
The Washington Railway and Electric Company, Defend¬ 
ants. 

The plaintitT, a municipal corporation sues the defend¬ 
ants, the Georgetown and Tennallytown Railway Company, 
a corporation created by Act of Congress, approved 
August 22, 1888 (25 Stat. 446), and the Washington Rail¬ 
way and Electric Company, a corporation under the A<*t 
of Congress of June 5, 1900 (31 Stat. 270) authorizing the 
Washington and Great Falls Railway Company to change 
its name and to enter into contracts with the Georgetown 
and Tennallytown Railway Company, to hold stock therein 
and to use its road and route, to he secured by a mortgage, 
and by virtue of said last Act of Congress mentioned, the 
Washington and Great Falls Railway Company changed its 
name to the Washington Railway and Electric Company by 
deed of grant and consolidated mortgage to the United States 
Mortgage and Trust Company, a corporation, dated Febru- 
ray 4, 1902, and was then and is now sole owner and con¬ 
troller of the Georgetown and Tennallytown Railway (^om- 
))any by virtue of the direct ownership of stock of the last 
named Railway Company prior to October 27, 1926 on 
which said date all the ])roperty, rights and franchises of 
said company passed by ]nirchase into ownership of the 
Washington Railway and Electric Company; for 

2 that, heretofore, to wit; on or about the 14th day of 
December 1926, the said defendant railwav com- 

panics were officially notified by the plaintiff, the District 
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of Columbia, through its Board of Commissioners, to adjust 
and relocate the tracks of the defendant railway companies 
on Wisconsin Avenue northwest between 37th Street and 
Massachusetts Avenue, in the City of Washington, District 
of Columbia, in such manner as to facilitate the paving of 
the roadway of this Avenue to a width of sixty (60) feet, 
such notice, order and direction to the defendant railway 
companies being authorized by virtue of the authority in¬ 
vested in the plaintiff, the District of Columbia by that cer¬ 
tain Act of Congress, the District of Columbia A])]n’opria- 
tioii Act for the fiscal year ending June 30, 1927, and ap- 
)>roved by the President of the United States, May 10, 
1926 (— Stat., —) entitled: 

“An Act Making appropriations for the government of 
the District of Columbia and other activities chargeable in 
whole or in part against the revenues of such District for 
the fiscal year ending June 30, 1927, and for other pur¬ 
poses. 

Wherein it was provided: 

“For paving Wisconsin Avenue, Thirty-seventh Street to 
Massachusetts Avenue sixty feet wide including necessary 
relocation of street car tracks and water mains, refund to 
be obtained from the street railway company, so far as pro¬ 
vided under existing law, $65,000.“ 

That whereas the said defendants the Georgetown and 
Tennallytown Railway Company and the Washington Rail¬ 
way and Electric Company did refuse to adjust and relocate 
railway tracks on Wisconsin Avenue to facilitate the paving 
thereof to a width of sixty (60) feet or to defray the cost and 
expenses of relocating said street car tracks on and to the 
center of the new sixty (60) foot roadway following the 
paving and construction thereon as re(iuired by law and 
to the best interests of public service, and the said 
3 plaintiff, the District of Columbia, did prepare 
specifications and advertise for bids to perform this 
work which was done by the Lake Stone Company Incor¬ 
porated, a corporation under the terms and specifications 
of contract Number 9241 duly entered into by and between 
the plaintiff, the District of Columbia, and the said Lake 
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Ston(? Company, Incorporated, a )>ody corporate, at a cost 
to this plaintiff of $14,518.00 for the laying of 4,148 lineal 
feet of single track coinjdeted at Three Dollars and fifty 
($3.50) cents per lineal foot, wherefore the plaintiff, the 
District of Columbia brings thissnit,it having been the duty 
of the said defendants to do the work aforesaid and ])ay 
for the same, and the said defendants and each of them 
having been called upon to reimburse to it, the cost incurred 
by the j)laintiff, which was and be(*ame the duty of the de¬ 
fendants to pay; but the said defendants, neglecting and 
disregarding their legal obligations and their duty in the 
premises have refused and still refuse to ]>;iy to the plain¬ 
tiff the said sum of $14,518.00 as aforesaid less nine days 
inspection of said work at $4.00 per day, or any ]iart 
thereof. 


Wherefore the plaintiff claims from the defendants and 
each of them the sum of $14,482.00 with interest thereon at 
six per centum per annum from the 4th day of February 
1927, besides costs. 

2. The }»laintiff sues the <lefendants for other money pay¬ 
able by the defendants to the plaintiff for goods sold and 
delivered by the ])laintiff to the defendants and for work 
done and materials ])rovided by the ])laintiff for the defend¬ 
ants at their reipiest; and for money ])aid by the ])laintitT 
for the defendants at their n^piest; and for money lent by 
the plaintiff to the defendants; for money received 
4 by the defendants for the use of the plaintiff; and 
for money found to be due from the defendants to 
the ])laintiff on accounts stated between them. And the 
plaintiff claims $14,482.00 with interest thereon from the 
4th day of February 1927 according to the ])articulars of 
demand hereto atta(*hed. 


AVILLIAM W. BRIDF, 
EDWARD AV. THOMAS, 

Attorueifs for Plaintiff. 
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Bill of Particulars. 

Cost of relocating: tracks of the Georgetown! and the Ten- 
nallytown Railway and the Washington Railway and 
P^lectric Company on Wisconsin Avenue, Massachusetts 
Avenue to Thirty-seventh Street, under contract Number 
8J^77, by Lake Stone Company, Incorporated, May 20th, 
1027, to August 19th, 1927, 414^ 

Lineal feet track completed at $3.50 per lineal 


foot .$14,518.00 

Less 9 days’ inspection at $4.00 per day. 36.00 


* 


Plea. 


$14,482.00 


Filed February 4, 1928. 




Now come the Washington Railway & Electric Company 
and the Georgetown and Tennallytown Railway Company, 
by their attorn(‘ys, in the above entitled cause, and for i)lea 
to the declaration tiled therein sav thev do not ow’e the said 
sum of money, as alleged, for the following reasons: 

1. Because neither the said Act of Congress ap- 
5 ])roved May 10, 1926, nor any existing law^, require 
them to make the relocation of street car tracks 
com])lained of. 

2. Because under the allegations of the declaration, no 
cause of action is stated against them. 

S. R. BOWEN, 

H. W. KELLY, 
Aftornei/s for the Defendants. 

Agreed Statement of Facts. 

Filed February 4, 1928. 

*#«*•«• 


It is agreed by and between the parties hereto, through 
their respective counsel of record, that the above entitled 
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cause shall be tried ui>oii the following agreed statement of 
facts, as if the said cause had been tried before a jury law¬ 
fully impaneled and the said facts found by the jury. 

Tiiat on October 27, 1926 the Washington Railway & 
Electric Company purchased all the property, rights and 
franchises of the Georgetown and Tennallytown Railway 
(’omj>any by virtue and under the ])rovisions of an Act of 
Congress approved June 5, 1900, 31 Stats. 270; the said Act 
further provided: 

‘WII obligations imjiosed by law uj)on any corporation 
whose road or route is acquired in accordance with the pro¬ 
visions of this Act, except as the same may be expressly 
modified or repwiled by this Act, shall continue to be appli¬ 
cable to such ac(piired road or route and shall be confined 
thereto, and such road or route shall be ac(piired subject 
to such obligations and with all the rights and powers ])os- 

sessed by the selling corporation.” 

* 

That by an Act of Congress approved May 10, 1926, — 
Stats., —, entitled, “An Act making api)ropriations for the 
government of the District of Columbia and other 
6 activities chargeable in whole or in part against the 
revenues of such District for the fiscal year ending 
.June 30, 1927, and for other purposes,” provision was 
made: 

“Northwest: For paving Wisconsin Avenue, Thirty- 
Seventh Street to Massachusetts Avenue, sixtv feet wide, 
including necessary relocation of street-car tracks and 
water mains, refund to be obtained from the street-railway 
comj)any so far as provided under existing law, $65,000;” 

The defendants were thereupon notified as follows: 

“Commissioners of the District of Columbia. 

December 14, 1926. 

The Georgetown and Tennallytown Railway Co., Washing- 

t(ni Railway and Electric Co., 

14lh and C Streets N. W., 

Washington, 1). C. 

Gentlemen : 

The Commissioners of the District of Columbia direct me 
to notify you to adjust and relocate your tracks on Wiscon- 
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sin Avenue between oTtli Street iind Massachusetts Avenue 
in such manner as will facilitate the paving of the roadway 
of this avenue to a width of sixtv feet as authorized in the 
District of Columbia Appro])riation Act for the fiscal year 
ending June 30, 1927 approved May 10th, 1926. 

It is suggested that your Engineer of AVay consult with 
the Engineer of Highways of the District of Columbia as 
to the details of this work. 

C])on refusal or neglect of your com])any to comply with 
this notice promptly, the work will be performed by agents 
of the District of Columbia and the cost thereof recovered 
from your company in the manner provided by law. 

Verv respectfullv, 

(Signed) DANIEL E. GARGES. 

DANIEL E. GARGES, 

Secretarif, Board of Commissioners 
' (tf the District of Columhiad* 

to which communication the following reply was had: 


“Washington Railway & Electric Company, 231 14th 
Street, Washington, D. C. 


January Third, 1927. 

Honorable Commissioners of the District of Columbia. 


Gentlemen : 


We beg to acknowledge receipt of your letter of Decem¬ 
ber 14th, in which yon notify the Georgetown and Tennally- 
town Railway Company to adjust and relocate its tracks 
on Wisconsin Avenue between 37th Street and Massachu¬ 
setts Avenue, in such manner as will facilitate the paving 
of the roadway of this Avenue to a width of 60 feet, as au¬ 
thorized in the District of Columbia Appropriation Act for 
the fiscal year ending June 30, 1927, approved May 10, 1926. 

On October 27, 1926, all the property, rights and fran¬ 
chises of the Georgetown and Tennallytown Railway Com- 
]>any were purchased by this Company, hence this letter is 
written in behalf of the latter Company. 

We know of no provision of existing law under which 
we are required to pay the cost of relocating our tracks 
and, therefore, maintain that we are not required to pay for 
grading, ballasting, installing track material and relocating 
pole line and overhead fixtures which will become necessary 
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for the Commissioners to assume if the said Act is to be 
executed, and pay the expense thereof under provision of 
the said Appropriation Act. 

AVe, therefore, respectfully suggest that this work be 
performed by the District of Columbia, subject to the right 
of the District to bring suit to recover the cost thereof from 
this Company. 

Kespectfullv, 

WA8HIX(;T0X hailway & 
ELECTRIC COM PAX Y, 
(Signed) By W. F. HAM, 

President.'* 


The following agreement was entered into between the plain¬ 
tiff and the defendant Washington Railway & Electric Com- 
j)any: 

“Whereas, An Act making appropriations for the (iov- 
eniinent (»f the District of Columbia and other activities 
chargeable in whole or in jKirt against the revenues of such 
District for the fiscal year ending .June .‘Id, ld27, and for 
other purposes provides, among other things: 

S ‘Xorthwest: For ])aving Wisconsin Avenue, 

Tliirtv-seventh Street to Massachusetts Avenue, sixtv 
feet wide, including necessary relocation of street-car tracks 
and water mains, refund to be obtained from the street- 
railway comjkfuiy so far as i)rovided under existing law, 
$6r),0(M)’; ami 

Whereas the Washington Railway cV: Electric Com])any 
insists that a street railway is not retjuired to assume or 
pay for the cost of relocation of such street railway tracks, 
the cost of which becomes necessary to be temporarily as¬ 
sumed by the District of Columbia if the ])rovisions of said 
appropriation act are to be executed, and which cost, there¬ 
fore, the District of Columbia will advance out (if the ap¬ 
propriation for the fiscal year ending .June 30, 1027, sub¬ 
ject, however, to the right of the District of Columbia to 
bring suit to recover the same against the Washington 
Railway iJs: P^lectric Company; 

Xow, therefore, it is agreed as follows: 

1. The District of Columbia will proceed as soon as pos¬ 
sible with or contract for, the necessary grading ballasting, 
installing track mjiterials and relocating pole line and over¬ 
head fixtures on Wisconsin Avenue, from Thirty-seventh 


GEORGETOWN & TENNALLYTOWN RY. CO. ET AL. 


0 


Street to Massachusetts Avenue, as aforesaid, at an ap¬ 
proximate cost of $14,518.00, an accurate record of which 
shall be kept. 

2. The Washington Railway & Electric Company will do 
and perform the remainder of such work as may be neces¬ 
sary within the space between its tracks and rails and two 
feet exterior thereto on Wisconsin Avenue between Thirty- 
seventh Street and Massachusetts Avenue, including the 
furnishing of rails, ties, rail fastenings and paving, at an 
estimated approximate cost of $24,483.00, as contemplated 
by said Act making ai)propriations for the District of Co¬ 
lumbia for the fiscal year ending June 30, 1927. The Com- 
j)any will keep an accurate record of such costs. 

3. The Washington Railway & Electric Company further 
agrees to facilitate in any way ])ossible the early hearing 
of any suit brought by the District of Columbia to recover 
the amount above mentioned, to-wit, $14,518.00, or any part 
thereof, which may be expended for the work above men¬ 
tioned, to the end that there may be an early adjudication 
of the same. 

In witness whereof, the parties hereto have executed this 
agreement this 4th day of February, 1927. 

DISTRICT OF COLUMBIA, 

Bv PROCTOR L. DOUGHERTY, 

J. F. BELL, 

SIDNEY F. TALIAFERRO, 

Com missioners, 

WASHINGTON RAILWAY k 
ELECTRIC COMPANY, 

By W. F. HAM, 

President. 

Attest: 


[Seal of District of Columbia.] 

DANIEL E. GARGES, 

Secretary. 

9 Attest : 

[Seal of Wash. Ry. k PJlec. Co.] 

WM. L. CLARKE, 

Asst. Secy. 

Approved: 

F. H. STEPHENS, 

Corporation Counsel,** 
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That the work descrihed in the declaration tiled herein 
was done in the manner and form therein alleged and at 
a cost to the District of Colnnihia of $14,482.(K); that the 
street cars were in operation iluring the course of the relo¬ 
cation of the tracks on Wisconsin Avenue. 

The pleadings in the above case are made a i)art of this 
agreement, and all records of the District of Columbia and 
the Public Utilities (’ommission and anv order or law re- 
ferred to therein appertaining to the case are further made 
a part luueof, and may be used by either party as having 
been properly proven. 


WILLIAM W. BKIDL, 
EDWARD W. THOMAS, 

Attonirifs for Planiliff. 
S. R. HOWEX, 

11. W. KELLY, 

Atfonirifs for Defendants. 


\(tfe nf Issne. 
Filed March Pt, Ut28. 


1. The caption in this cause is as above set out. 

2. William W. Bride and Edward W. Thomas are attor¬ 
neys for the plaintitT. 

,‘k Messrs. S. R. Bowen and 11. W. Kelly are the attor¬ 
neys for the defendants. 

10 4. Last j)k‘4uling tiled Februaiy 4, 1028. 


Filed March 10, 1028. 


WILLIAM W. BRIDE, 
EDWARD W. THOMAS, 

Atforneifs for Plaintiff. 
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Memorandiiw, 

June 21, 1928.—For oiniiion in this cause, see Law No. 
71949. 

Supreme Court of the District of Columbia. 

Friday, June 22d, 1928. 

Session resumed ])ursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 


Come now the parties hereto l)y their respective attor¬ 
neys of record and thereupon, the court orders that judg¬ 
ment be entered in this cause in conforinitv with its Memo- 
randum of ()])inion tiled herein June 21st, 1928. 

Wherefore, it is considered that plaintiff take nothing 
by this action, tliat defendants go hence without day, be for 
nothing held and recover of plaintiff their costs of defense 
to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by its attor¬ 
neys of record, in open court, notes an appeal to the Court 
of Appeals. 

11 At<sifiHments of Error. 

Filed July 3, 1928. 




The Court erred as follows: 

1. In rendering judgment for the defendants. 

2. In ruling that plaintiff was not entitled to recover 
against defendants, and rendering judgment accordingly. 

3. In construing the Appropriation Act of Congress, ap- 
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proved May 10, 1926, to mean only “statutory law" and 
not decisions of courts, as well as statutory law. 

AVILLIAM W. BKIDE, 
RINGGOLD HART, 

AttorHptfs for Plain tiff. 


Service ackiiowleilircd this 2nd dav of dulv, 1928. 

S. R. BOWEN, 

II. AV. KEl.LV, 

Attorneys for Defendants. 


Designatiioi of Record. 


Filed July J, 1928. 




'File Olerk will please prepaie a transcript of record in 
ahove-entitlcd cause for the Oonrt of Appeals, to include the 
followiiifi:: 

1. Declaration. 

2. Plea. 

o. Joinder of Issue. 

4. Agreed statement of facts. 

T). Memorandum of jiidcfinent. 

12 t). Memorandum of notation of appeal in open 

court. 


7. .Vssi^nmeiits of error. 

8. This desi;i^nation. 


WILLIAM W. BRIDE, 
RINGGOLD HART, 

Attorneijs for Plaintiff. 


Service acknowledged this 2nd dav of Julv, 1928. 

*S. R. BOWEN, 

H. W. KELLY, 
Attorneys for Defendants. 
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Supremo Court of the District of Columbia. 


IGNITED States of America, 

District of Cotumbiay ss: 

I, Frank K. Cuniiiugliam, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 

numbered from 1 to 12, both inclusive, to be a true and 
corre(*t transcript of the record, according to directions of 
counsel herein fded, copy of which is made of this tran¬ 
script, in cause Xo. 74()74 at Law, wherein District of Co¬ 
lumbia is PlaintitT and Georgetown and Tennallytown 
ILiilway (^omj)any et al. are Defendants, as the same re¬ 
mains upon the fdes and of record in s^iid (^ourt. 

In testimonv whereof, 1 hereunto subscribe mv name and 
atlix the seal of said Court, at the City of Washington, in 
said District, this 14th day of August, *1928. 

[Seal Sipireme Court of the District of Columbia.! 

FKAXK F. CTXXIXGTIAM, 

C/c/7.-, 

P>y (dIAS. Ik COFLIX, 

Assist a }it Clerk. 


Fndorsed on cover: District of (A)lumbia Supreme C^ourt. 
Xo. 4813. District of Columbia, appellant, vs. (Jeorgetown 
and Tennallytown Railway (\). et al. Court of Appeals, 
District of Columbia. Filed Aug. 15, 1928. Henry W. 
Hodges, clerk. 


(2793) 
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No. 4812. 




DISTRICT OF COLUMBIA, 

APPELLANT, 


VS. 

GEORGETOWN AND TENNALLYTOWN RAIL¬ 
WAY COMPANY AND WASHINGTON RAIL¬ 
WAY AND ELECTRIC COMPANY, 

APPELLEES. 


No. 4813. 


DISTRICT OF COLUMBIA, 

APPELLANT, 

VS, 

GEORGETOWN AND TENNALLYTOWN RAIL¬ 
WAY COMPANY AND THE WASHINGTON 
RAILWAY AND ELECTRIC COMPANY, 

APPELLEES. 


BRIEF ON BEHALF OF THE APPELLANT. 


WILLIAM W. BRIDE, 

Corporation Counsel, D, C. 

RINGGOLD HART, 

Principal Assistant 
Corporation Counsel, D. C. 
Attorneys for Appellant, 
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IN THE 


Court of Appeals, district of Columliw. 

April Tkrm, 1928. 

No. 4812. 


IHSTRIOT OP' COLUMBIA, 

APPKLLANT, 


VS. 



OIUIKTOWX AND TKNNALI.YTOWN RAIL¬ 
WAY C’OMPANY AND WASHINflTON RAIL¬ 
WAY AND KLKCTRIC COMPANY, 


APPKLLKKS. 


No. 4813. 


OISTBK'T OI-’ COt.U.MBIA. 

APPKLLANT, 

VS. 

(IKOROKTOWN AND TKNNALLYTOWN RAIL¬ 
WAY CX)MIL\NY AND TDK WASHINGTON 
RAILWAY AND LLLCTRIC (^OMILXNY, 

APPKI.LKKS. 


BRIEF ON BEHALF OF THE APPELLANT. 


Preliminary. 

The law and the facts being substantially the same 
in tlie above entitled ca.ses they will be argued to 
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gether, authority so to do having heretofore been 
granted by this Honorable Court. 

Statement of Cases. 

These are appeals from judgments of the Supreme 
C’ourt of the District of Columbia granted in each case 
in favor of the defendants, appellees herein, and 
against the District of Columbia, appellant herein. 
The subject matter is the relocation of street railway 
tracks on Wisconsin Avenue at the time of the paving 
of said avenue. Both cases involve the interpretation 
to be placed upon the words “so far as provided under 
(‘xisting law,“ as they appear in the District of Co¬ 
lumbia Appropriation Acts of June 7, 1924 (43 Stat. 
r)39-r)49), and May 10, 1926 (44 Stat. 417-426). 

The only additional question involved is in Cause 
No. 4812, that is to say, whether one of the appellees 
therein, the Washington Railway and Electric Com- 
])any, can be held liable for the costs of relocating the 
tracks of the co-app(*llee, the Georgetown and Ten- 
nallytown Railway Company, when the relocation of 
the latter’s tracks was completed by appellant in De¬ 
cember, 1927), and the appellee Washington Railway 
and Electric Company did not acquire the George¬ 
town and Tennallytown Railway Cornpanv until Oc¬ 
tober, 1926. 

Statement of Facts. 

These cases were submitted to the Court below upon 
agreed statements of facts, appearing in full on pages 
5-10 in Record 4812, and on pages 5-9 in Record 4813. 

Briefly stated, it was agreed that by the District of 
Columbia Appropriation Act approved June 7, 1924, 
(43 Stat. 539-549) provision was made: 

“For paving Wisconsin Avenue, Massachusetts 
Avenue to River Road, sixty feet wide, including 
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necessary relocation of street car tracks and 
water mains, sixty feet wide, refund to be ob¬ 
tained from the street railway company so far as 
provided under existing law, $350,000”; 

and that by the District of Columbia Appropriation 
Act approved June 30, 1927 (44 Stat. 417-426), provi¬ 
sion was made: 

“For paving Wisconsin Avenue, Thirty-seventh 
Street to Massachusetts Avenue, sixty feet wide, 
including necessary relocation of street-car tracks 
and water mains, refund to be obtained from the 
street railway company so far as provided under 
existing law, $65,000”; 

that the appellant. District of Columbia, notified both 
appellee railway companies to adjust and relocate 
their tracks on Wisconsin Avenue in such manner as 
to facilitate the paving of the roadway to a width of 
sixtv feet, as authorized in the District of Columbia 
Appropriation Acts of 1924 and 1926, supra, and that 
upon refusal or neglect so to do the work would be 
performed by agents of the District of Columbia and 
the costs thereof recovered from the companies in the 
manner provided by law; that both appellee railway 
companies denied liability for the costs of relocating 
their respective tracks and suggested that the District 
of Columbia perform the work incident thereto, sub¬ 
ject to its right to bring suit to recover the costs there¬ 
of, both companies agreeing to facilitate in any way 
possible the early hearing of any suit brought by the 
District of Columbia for the recovery of its costs. 

Both the appellee railway companies agreed to per¬ 
form such work as should be necessarv within the 
space between their respective tracks and two feet ex¬ 
terior thereto on Wisconsin Avenue, including the fur- 
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nishing of rails, ties, rail fastenings, and paving. This 
particular cost to the District of Columbia was paid 
by the appellee railway companies. 

It was agreed that the work described in the declara¬ 
tions was performed, at a cost to the District of Co¬ 
lumbia of the amounts named therein, and that said 
amounts had not been paid, nor any part thereof. 

The railway tracks on Wisconsin Avenue, from Mas¬ 
sachusetts Avenue to River Road, were relocated at a 
cost to the District of Coumbia of $57,593.58. The 
work was completed December 30, 1925. At this time, 
the Georgetown and Tennallytown Railway C’oinpany 
was a separate corporate entity, although the majority 
of the stock of said company was owned or controlled 
l)y the Washington Railway and Klectric C’ompany. 

The railway tracks on Wisconsin Avenue, from 
Thirty-seventh Street to Massachusetts Avenue, were 
reIocat(Hi at a cost to the District of Columbia of 
$14,482. The work was completed February 4, 1927. 
Prior thereto, the Washington Railway and Electric 
Company became the sole owner by purchase, of the 
property, right and franchise of the Georgetown and 
Tennallytown Railway Company. 

Act of Congress, Approved June 5,1900 (31 Stat. 270). 

By the Act of Congress approved June 5, 1900 (31 
Stat. 270), certain railway companies in the District 
of Columbia, including the Georgetown and Tennally¬ 
town Railway Company, and the Washington and 
Great Falls Electric Railway Company, were author¬ 
ized to enter into contracts with each other, or with 
any others, for the use of the respective roads or 
routes, or any part thereof. This Act contained a pro¬ 
viso, as follows: 
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**Provided, That in case any corporation enters 
into anv such contract it is hereby authorized to 
change its corporate name to any other corporate 
name not then lawfully used by any existing cor¬ 
poration incorporated or organized in the said 
District. • • 

And further provided: 

“Upon the execution of such contract of pur¬ 
chase and the payment or delivery of the consid¬ 
eration therein agreed upon the estate, property, 
rights, and franchises of the corporation selling 
the same shall vest in and be held and enjoyed by 
the Washington and Great Falls Electric Rail¬ 
way Company as fully and entirely, without 
change or diminution, as the same were before 
held and enjoyed by the company selling the same, 
and shall be managed and controlled by the board 
of directors of the said Washington and Great 
Falls Electric Railway C’ompany in its corporate 
name or in such other name as it shall adopt by 
the filing of a certificate as hereinbefore author¬ 
ized : Provided, That the existing liabilities of the 
selling corporation and the rights of its creditors 
shall not be affected thereby: And provided fur¬ 
ther, That no action or proceeding to which any 
corporation whose estate, ])roperty, rights, and 
franchises shall b(‘ acquired as herein provided is 
a party shall abate in consequence thereof, but 
the same may be continued in the name of the 
party by or against which the same was begun, 
unless the court shall order the said Washington 
and Great Falls Electric Railway Company to be 
substituted in its place.” 

And said Act further provided: 

“All obligations imposed by law upon the 
Washington and Great Falls Electric Railway 
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Company in respect to the time and mode of con¬ 
structing its railway, or tlie motive power to be 
employed, or the speed or frequency at which 
cars are to be run, or in respect to any other mat¬ 
ter affecting the interests of the United States, or 
of the general public, or the people of the said 
District, except as such obligations are expressly 
modified or repealed by this Act, shall continue 
to be applicable to the road or route now belong¬ 
ing to said corporation, and shall be confined 
thereto.’’ 

And said Act further provided: 

“All obligations imposed by law upon any cor¬ 
poration whose road or route is acquired in ac¬ 
cordance with the provisions of this Act, except 
as the same may be expressly modified or re¬ 
pealed by this Act, shall continue to be applicable 
to such acquired road or route and shall be con¬ 
fined thereto, and such road or route shall be ac- 
(juired subject to such obligation and with all the 
rights and powers possessed by the selling cor¬ 
poration.’’ 

Under this authority of law, the name of the Wash¬ 
ington and Great Falls P]lectric Railway Company was 
changed to the Washington Railway and Electric Com¬ 
pany, and the Washington Railway and Electric Com¬ 
pany purchased all of the property, rights and fran¬ 
chises of the Georgetown and Tennallytown Railway 
Company on October 27, 1926, since which date the 
Georgetown and Tennallytown Railway Company has 
ceased to operate. 

These cases presented questions, as follow’s: 

1. Could either the Georgetown and Tennallytown 
Railway Company or the Washington Railway and 
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Electric Company be held liable for the costs of relo¬ 
cating the street railway tracks on Wisconsin Avenue 
under the provisions of the appropriation acts herein¬ 
before set forth? 

2. Could the Washington Railway and Electric Com¬ 
pany be held liable in Law No. 71949 (Cause No. 4812 
herein), for the cost of relocating the tracks of the 
Georgetown and Tennallytown Railway Company, 
when the relocation of such tracks was completed in 
December, 1925, and the Washington Railway and 
Electric Company did not acquire the Georgetown and 
Tennallytown Railway Company until October, 1926? 

(a) Did the language of the Act of June 5, 1900, 
siipray make the Washington Railway and Electric 
Company liable for the costs to the District of Colum¬ 
bia of tlie relocation of the tracks of the Georgetown 
and Tennallytown Railway Company? 

The Court below answered the first question in the 
negative, thus disposing of questions 2 and 2a, and ac¬ 
cordingly rendered judgments in each case for the de¬ 
fendants. 


Assignments of Errors. 

The assignment of errors in Cause No. 4812 are set 
forth in the Record on page 15, as follows: 

1. In rendering judgment for the defendants. 

2. In ruling that plaintiff was not entitled to recover 
against defendants, and rendering judgment accord- 
ingly. 

3. In construing the Appropriation Act of Congress, 
approved June 7, 1924, to mean only “statutory law’’ 
and not decisions of courts, as well as statutory law. 

The assignment of errors in Cause No. 4813 are set 
forth in the Record on page 11-12, as follows: 

1. In rendering judgment for the defendants. 
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2. In ruling that plaintiff was not entitled to recover 
against defendants, and rendering judgment accord¬ 
ingly. 

3. In construing the Appropriation Act of Congress, 
approved May 10, 1926, to mean only “statutory law” 
and not decisions of courts, as well as statutory law. 

Argument. 

Appellant contends that the words “so far as pro¬ 
vided under existing law” was intended to mean, and 
did mean, not only statutory law, but the law as de¬ 
clared by decisions of courts. 

Appellant also contends that under the provisions 
of the Act of June 5, 1900, supray the Washington Rail¬ 
way and Electric Company, as the purchaser of the 
Georgetown and Tennallytown Railway Company, 
makes the former company responsible for the cost to 
the District of Columbia of relocating the tracks of 
the latter company. 

The Georgetown and Tennallytown Railway Com¬ 
pany was incorporated August 22, 1888, under an Act 
of Congress approved August 22, 1888 (25 Stat. 446). 

By Section 5 of said Act, it was provided: 

“That Congress hereby reserves to itself the 
right to at anv time alter, amend, or repeal this 
Act.” 

The Washington Railway and Electric Company 
came into existence under the provisions of the Act of 
June 5, 1900 ( 31 Stat. 270). Section 6 of said Act 
provided: 

“That Congress reserves the power to alter, 
amend, or repeal this Act.” 
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Congress, by the reservation of the right to alter, 
amend or repeal the charters of the companies herein 
involved, had the power to impose liability upon said 
companies for the relocation of their respective tracks. 
This power to alter or amend may be exercised to add 
new duties and obligations to those originally imposed, 
though such new duties and obligations may require 
the expenditure of large sums of money in their i)er- 
formance. Such reservation was to promote the inter¬ 
est of the public, and to meet the requirement of the 
interest as it may arise. One of the most obvious rea¬ 
sons for reserving to the legislature the right to alter, 
amend or repeal the charters of these companies was 
to enable it to compel an unwilling corporation to meet 
changed conditions as the convenience of the public 
may, from time to time, require. To this effect see 
Metropolitan Railroad Company vs. Macfarland, 20 
App. 1). C., 421, inf ra. 

“Provided Under Existing Law.“ 

The appellee railway companies contend that the 
Acts should be read “As provided under existing 
STATUTORY law.“ What is the necessity of con¬ 
stricting the meaning of the Acts in this manner? The 
law was originally founded in custom. This was sup¬ 
plemented by court decisions, and this by statutes. 
The whole forms “the law.“ We cannot say that any 
one is the law. Lawyers search the adjudicated prec¬ 
edents to find the law; or search the statutes. It may 
be found in one place or the other. The term, as found 
in the Acts under question, should be construed in its 
usual and ordinary sense, and not according to a re¬ 
stricted meaning which suits the convenience of the 
railway companies. 

Again, the appellee railway companies contend that 
the Acts mean only the statutory law, because Con- 


10 


gress had, in its charter provisions, limited the lia¬ 
bility of the railway companies to repairs between the 
\racks and for two feet exterior. 

Congress knew when this legislation was passed that 
the only statute requiring street railway companies to 
pave was the familiar Act of June 11, 1878, usually 
termed the “Organic Act,” requiring railway com¬ 
panies to pave between the tracks and for two feet ex¬ 
terior thereto. No further legislation was required as 
to paving. The law had been in existence for many 
years, and is still in force. As to relocation of tracks, 
there was no statutory provision and never had been. 
So, if “existing law” means only statutory law, then 
the provision of the statute is entirely useless. 

This view is fortified bv the reference to water 
mains “including the necessary relocation of street car 
tracks and water mains.” There never has been anv 
statute imposing upon the street raihvay companies 
the obligation of relocating w^ater mains, and this fact, 
it must be presumed, w^as also well known to Con¬ 
gress. So again, if the phrase “existing law,” means 
onlv statutorv law% this reference to water mains is 
entirely without meaning. 

“As provided under existing law” means the same 
“As provided by law.” The expressions are exactly 
equivalent, in the legal sense. Had the latter expres¬ 
sion been used, there could be little doubt that the com¬ 
panies w’ould be liable for the refunds if there were 
any rule of law or statute making them liable. The 
contention of the railw^ay companies makes the use of 
the wwd “existing” synonamous wdth “statutory.” 
The logic of such reasoning is difficult to follow. Ex¬ 
isting law means merely the law as it stands at the 
present time. What is the law now? The question is 
not what it was, nor wdiat it wrill be, nor what is merely 
statutory, but as said in the Nelson Case, mfra, “as 
established by the courts.” 
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If, on the other hand, as was contended by the rail¬ 
way companies, and as explained at the oral hearing 
in the Court below, there was not anif laiv which made 
the companies liable, statutory or otherwise, but the 
matter was to be left to the courts for decision, then 
the statute, in this respect, becomes intelligible. Other¬ 
wise it has no meaning whatever, and such a construc¬ 
tion violates the cardinal rule of interpretation which 
requires every expression in a statute to be given its 
full and ordinary meaning unless in conflict with some 
other express provision of the statute. 

The case of Miller vs. Dunn, 72 Cal. 462, involved 
the interpretation which was placed upon the expres¬ 
sion “without express authority of law’’ as contained 
in Section 32, Article 4, of the Constitution, reading: 


“Sec. 32, Article 4 of the (U)nstitiition, prohibit¬ 
ing the legislature from paying any claim created 
against the State under any agreement or contract 
made without express authority of law, does not 
prevent the Legislature from making an appro¬ 
priation to pay a claim for work done on behalf 
of the State, in pursuance of the Act of the Legis¬ 
lature, which is judicially declared unconstitu¬ 
tional after the performance of the work.” 

The question was the payment of money for drain¬ 
age under an Act of the Legislature. 

In this case, the Court, at page 465, said: 

“It is useless to attempt to apply ironclad rules 
of interpretation to any phrase or word in a Con¬ 
stitution. Especially is this true of a word which 
has a technical as well as a popular meaning. 
There is no word in the language which in its 
popular and technical application takes a wider 
or more diversified significance than the word 
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“law”—its use in both regards is illiniital)le. In 
determining the olliee of words used in the Consti¬ 
tution, the object is to give effect to the intent 
of the people adopting it. ((’ooley on Constitu¬ 
tional Limitations, nth Kd., Sec. (>().)" 

And 


“Where a word having a technical as well as a 
popular meaning is used in the Constitution, the 
courts will accord to it its popular significance, un¬ 
less the very nature of the subject indicates, or 
the text suggests, that it is used in its technical 
sense.” Words used in a Constitution should lx* 

construed in the sense in which thev are em- 

% 

ployed. They “must be taken in the ordinary and 
coininon acception, becau.se they are presumed 
to have been so understood bv the framers and 
by the people who adopted it. This is im<iu(*s- 
tionably the correct rule of interpretation. * * * 
The term ‘law’ as used in its popular .sense and 
in its common acceptation by ‘those for whom 
laws are made,’ it may be admitted, includes tin* 
whole bodv or svstem of rules of conduct, includ- 
ing the decisions of courts as well as legislative 
acts, but it certainly does not incliuh* that le- 
lined, technical, and astute idea claimed by appel¬ 
lant which recognizes nothing within tin* m(*aning 
of the term which is not constitutionallv and t<*ch- 
ideally perfect.” 


The case of Nelson vs. Kerr, 2 Thompson & Cook 
(N. Y.) 299 was an action against a sheriff to recover 
money collected by him on execution. The sole defense 
was that the plaintiff had not made demand upon the 
sheriff before suit. It was urged that the change made 
by the Code in the form of the execution had changed 
the law, and that a demand before suit is now neces¬ 
sary, although it might not have ])e(*n before the Code. 
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Tlio Code provision was shown to be: 


“By Par. 2!)1 of tlu* Code, it is provided that 
the existing!: [irovisions of law, not in eonliict with 
tlie c*}iaf)t(‘r of the Code, of which said section is 
I)art, relating to (*xeciitions and their incidents, 
etc.; the powers and rights of officers to enforce 
those duties, etc. shall apply to ex(*ciitions pre¬ 
scribed by the chapter.” 

The Court decided: 

“By the phrase ‘existing ])rovisions of law,' is 
meant the law as establish(*d l)y the courts, as well 
as by the legislature.” 

It is believed to be a rule of irtunici|)al law that 
where the operation of a public utility interferes with 
municipal construction of any character, any change 
that mav become necessarv <iither in the construction 
of the public utility or of the municipality, must be 
borne by the public utility, because of the superior 
rights of the munici])ality in its claim to the use of the 
stiHH*ts for public works. Whatever inconvenience or 
costs results from these o])erations must be borne by 
the ]iublic utility, and not by tlu* municipality. 

The following cases sustain this contention of the 
appellant. 

Metropolitan 1\. R. ('o. r.v. Macfarland, 20 App. 1). C. 
421. 

This case inv’olved the right of Congress to require 
the railroad company to extend its tracks; and 
whether it was subject to assessments for benefits for 
a street opening and extension. 

In deciding these questions, the Court said, pages 
43)3-435: 


“• * * By the charter of the Metropolitan 
Railroad C'ompany, Act of Congress of July 1, 
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1864, and so in the charters of the companies sub¬ 
sequently embraced by that company, it is ex¬ 
pressly declared ‘that this act may at any time be 
altered, amended, or repealed by the Congress of 
the United States/ 

“It may be conceded that this reserved power 
in Congress is not entirely without limit, and that 
the power to alter, amend, or repeal must be ex¬ 
ercised within reasonable bounds for the preserva¬ 
tion of right and justice. It has been said by 
high authority, that the power must not be exer¬ 
cised in such arbitrary way as to destroy vested 
rights acquired in good faith under the chartered 
powers of the corporation. But it does not follow 
that this power to alter or amend may not be ex¬ 
ercised to add new duties and obligations to those 
originally imposed, though such new duties and 
obligations may require the expenditure of large 
sums of money in their performance. 

“The question is, for what purpose was this 
power of alteration, amendment, and repeal re¬ 
served, if not to be exercised to promote the in¬ 
terest of the public, and to meet the requirement 
of that interest as it mav arise? It was certainly 
not only intended to authorize the making of mere 
formal changes in the charter, but, as it has been 
most justly said, one of the most obvious reasons 
for reserving to the legislature the right to alter, 
amend or repeal such charters is to enable it to 
compel an unwilling corporation to perfect and 
extend its connections with other railroads, or to 
extend its road to certain localities, as the con¬ 
venience of the public may from time to time re¬ 
quire. Mayor, etc., of Worcester vs. N. & AVorces- 
ter Railroad Co., 109 Mass. 108, 113. And espe¬ 
cially is this reason applicable, and with much 
greater force than in ordinary cases of railroads, 
when invoked in the case of an unwilling street 
railroad company already in the use and enjoy- 
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ment of a most valuable and extensive franchise, 
excluding all other roads from many of the prin¬ 
cipal streets of the city, and as to those streets 
constituting a monopoly. If the extension of such 
road cannot he required to the less populous por¬ 
tions of the city, those sections may he entirely 
deprived of the benefit of street railroad facilities 
and improvement—improvement indispensable to 
the extension and development of a city. Indeed, 
we may well suppose that it was within the con¬ 
templation of all parties concerned, at the time 
the charter was granted, that the lines of the road 
should, from time to time, he extended to meet the 
convenience and need of the public, and to con¬ 
form to the growth and extension of the city. 
Legislation to meet such need has been had, upon 
several occasions, requiring such extension of this 
road, and without attempted resistance on the 
part of the corporation. Act of Cong., Aug. 2, 
1894, Sec. 2 (28 Stats., p. 217); Act of Cong,. Feb. 
26, 1895 (28 Stats., p. 682); Act of Cong., Feb. 27, 
1897 (29 Stats., p. 600). 

“It is contended that Congress could not exer¬ 
cise the power of requiring or compelling the ex¬ 
tension of the lines of the road, as required in this 
case, without the consent of the corporation. But 
to sustain such a contention would simply render 
the reserved ])ower to C^)ngress to alter, amend, 
or repeal the charter, nugatory and without effect. 
The very object of the reservation of the power 
in the charter was to dispense with the consent 
of the corporation, and to retain a power superior 
to the mere will of the corporation, or those who 
compose it. Nor can the exercise of such re¬ 
served power he construed as impairing the obli¬ 
gation of a contract as between Congress and the 
corporation. Nor is there the slightest ground 
for the contention urged by the appellant, that 
the proceeding in this case, under which the as- 
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sessinent was made against the appellant, de- 
])rives the latter of its property without due pro- 
eess of law. Davidson vs. New Orleans, 96 U. S. 
97, lOo-d.’’ 


Tlie (V)nrt further 


said, pai^e 4.‘)(): 


“In the more recent case of Mavor and Alder- 
men of Worcester vs. Norwich and Worcester 
Kailroad Co, 109 Mass. 108, it was held that the 
rip:ht of the leufislature to amend, alter, or repeal 
the charter of a railroad corporation, under tin* 
Cieneral Statutes, Ch. 68, includes autliority both 
to witlidraw powers .<::ranted to the corporation, 
and to confer new ])owers on it, and to require 
their exercise, and that independently of the 
assent of the corporation. In tliat case, the 
statute required of the defendant corporation, and 
certain other railroad corporations to unite in 
the enaction of a station in the city of Worcester, 
for the accommodation of the ])assen^?er trains of 
all said corporations. The act further provided 
that the station should be located on tlie north¬ 
erly side of the main tracks of the Boston and 
Albany Railroad Company, between (ireen Street 
and Crafton Street, or upon the easternly side of 
(Jrafton Street, and not more tlian fifteen hundred 
feet distant tlierefrom. The power of the legis¬ 
lature thus to require tlie railroad corporations 
to unite in the erection of the station, and to 
change their tracks, was strongly resisted by the 
railroad corporations, upon tlie grounds, that, by 
discontinuing the locations of the corporations 
named, and requiring them to locate and con¬ 
struct new railroads not within their existing 
locations, would interfere with vested rights, im¬ 
pair the obligation of contracts, and appropriate 
private property to public use without providing 
compensation therefor; and, consequently, such 
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legislation was unconstitutional and void. But 
the Court held the statute to be constitutional and 
valid, and to he a reasonable exercise of the power 
reserved to the legislature to amend, alter, or re¬ 
peal the charters of the companies. And in the 
opinion of the Court, it is said: ‘At any rate, the 
legislature was the exclusive .i^dge as to that mat¬ 
ter, and an amendment of the several charters, 
so as to secure such an object, was a reasonable 
exercise of their reserved right. It is no valid 
objection to such amendments, that they require 
corporations to extend their tracks, and to exer¬ 
cise the right of eminent domain for this purpose, 
and to incur additional expense. The power to 
extend their tracks is often granted at their own 
request; and is granted with no less propriety 
when the interests of the public require it. The 
power to alter a charter includes the right to 
take away some of the powers granted by it, or 
to add new powers without which improveinents 
of the greatest importance w^ould be ultra vires. 
Their compensation for the outlay is in the tolls 
thev receive from travelers or others.’ 

“The decision just cited is quoted with entire 
approval by the Supreme Court of the United 
States, in the case of Shields vs. Ohio, 95 U. S. 
319, 325; and the decision in this latter case would 
seem to be <|uite sufficient to sustain the validity 
of the Act of Congress of June 6, 1900, in respect 
to the power to require the extension of the de¬ 
fendant’s line of road. And the Act of Congress 
being valid, and creating a specific duty to extend 
the road of the defendant as prescribed, if that 
duty is neglected or refused to be performed, it 
may be enforced by mandamus against the cor¬ 
poration. Northern Pacific Bailroad vs. Dustin, 
142 U. S. 492; Union Pacific Railroad vs. Hall, 
91 U. S. 343; New Orleans, Etc., Railway Co. vs. 
Mississippi, 112 U. S. 12.” 
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The Court further said, page 438: 

“Instead of requiring the railroad company to 
acquire and prepare its own right of way along 
the extension, Congress deemed it best to require 
that the streets, to the extent of the required ex¬ 
tension, should be widened and graded by and 
under the authority of the Commissioners of the 
District. This, however, did not relieve the rail¬ 
road company from an obligation to pay a fair 
proportion of the expense of widening the streets, 
the assessment to be apportioned to the benefits 
that it would receive from the improvement, in 
common with the abutting landowners. This is 
what is required by the terms of the Act of 
Congress, and we think it but fair and just; and 
the case would seem to be strictly within the prin¬ 
ciple of the decision of F^itcliburg Railroad Co. vs. 
Grand Junction Railroad Co., 4 Allen, 198. It 
is true, the defendant has no abutting property 
along the line of the designated extension, but 
it has a franchise and a right to an easement in 
the bed of the streets, that constitute property, 
and such right may be subject to the assessment 
for benefits; at any rate. Congress has made it so, 
and there can be no question of the right of Cong¬ 
ress to prescribe such a basis of assessment. It 
is not upon abutting property, but against the 
railroad company that the proportional assess¬ 
ment is required to be made, and which has been 
so made. This proportional assessment, it is true, 
is directed to be collected as special assessments 
are collected; but this is not exclusive of all other 
methods of collection. New Haven vs. Fair Haven 
& Westfield Railroad Co., 38 Conn. 422. By the 
assessment and apportionment of benefits by the 
jury, and confirmation of the verdict by the Court, 
the right is settled, and the mode of collection is 
a question of a subordinate character. People vs. 
Lawrence, 36 Barb. 177.” 
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Sioux City Street Railway Company vs. City of 
Sioux City and City Council of Sioux City (138 U. S. 
98). 

Syllabus, paragraphs 1 and 2: 

‘‘1. Under Sec. 1090 of the Towa Code the 
Legislature has power to repeal and amend the 
articles of incorporation of a company, and to 
impose any conditions upon the enjoyment of its 
franchise which the General Assembly may deem 
necessary for the public good. 

“2. Where an ordinance of a city in Towa con- 
ferred upon a street railway company, which was 
incorporated after the enactment of Sec. 1090 of 
the Iowa Code, the right to construct and main¬ 
tain a railway upon its streets on condition of 
the company paying the space between the rails, 
and the company accepted the ordinance, and sub¬ 
sequently the Legislature of the State, by Act of 
March 15, 1884, required all street railway com¬ 
panies in cities to pave between the rails and also 
one foot outside of their rails at their own ex¬ 
pense, the city has power, under such law, to 
assess the street railway company the cost of pav¬ 
ing the space between the rails and one foot out¬ 
side thereof.” 

In the case of the C. B. & Q. Railroad vs. Chicago, 
166 U. S. 226, a street was extended across a railroad’s 
right of way and a condemnation jury awarded the 
Railroad damages to the extent of one dollar. The 
Supreme Court held there was no want of due f)r()cess 
(p. 247). The Court further said (250): 

“The Company must be deemed to have laid 
its tracks within' the corporate limits of the city 
.subject to the condition—not, it is true, expressed, 
but necessarily implied—that new streets of the 


city ini^ht be opeiUMl an<l extended from time to 
time across its tracks as the public convenience 
required, and under sucli restrictions as mi;i:]it be 
prescribed by statute.” 

The Court also said (j)afi:es 2r)2--r).‘l): 

‘‘The plaintiff in error took its cliart(*r subject 
to the power of the State to provide for the safety 
of the public, in so far as the safety of the lives 
and persons of the people were involved in tlie 
operation of the railroad. The company laid its 
tracks subject to the condition necessarily implied 
that their use could be so regulated by competent 
authority as to insure the public safety. And as 
all property, whether owned by private ])ersons 
or by corporations, is held subject to th(» author¬ 
ity of the State to regulate its use in such manner 
as not to unnecessarily endanger the lives and tlie 
personal safety of tlie people, it is not a condition 
of tlie exerci.^e of that authoritv that the State 
shall indemnify tlie owners of pro])<‘rty for th(» 
<lamage or injury resulting from its exercise. 
Property thus damaged or injured is not, within 
the meaning of the Constitution, taken for public 
use, nor is the owner deprived of it without du(‘ 
process of law. The requirement tliat compensa¬ 
tion be made for ])rivate yiroperty takim for ])ub- 
lic use imposes no restriction u])on the inherent 
power of the State by reasonable regulations to 
protect tlie lives and secure the safety of th(» ]h*o- 
ple. In the recent cases of N. Y. & N. E. Railroad 
vs, Bristol, 151 U. S. 556, 567, this Court di'clared 
it to be thoroughly established that the inhibitions 
of the Constitution of the United States upon the 
impairment of the obligation of contracts, or the 
deprivation of property without due process or 
of the equal protection of the laws, by the States, 
are not violated by the legitimate exercise of 
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legislative powei- in sveurin" the publie safety, 
health and morals. ‘The governmental power of 
self-proteetion,’ the Court said, ‘cannot he con¬ 
tracted away, nor can the exercise of rights 
granted, nor the use of property be withdrawn 
from the implied liability to governmental regu¬ 
lation in particulars essential to the ])reservation 
of the community from injury." See New Orleans 
Gas Co. rs. T..ouisiana l^ight Co., 115 II. S. 650, 
671. 

“In Toledo, Peoria & Warsaw Kailwav r.<?. 
_ « 

Deacon, 63 Illinois 91, the Supreme Court of 
Illinois .said: ‘The State has re.served to it.self 
the power to enact all j)olice laws necessary and 
proper to secure and protect the life and property 
of the citizen. Prominent among the rights re¬ 
served and which must inhere in the State, is the 
power to regulate the approaclies to and the 
crossing of public liighways, and the passage^ 
through cities and villages, where life and prop¬ 
erty are constantlv in imminent danger bv the 
rapid and fearful speed of railway trains. The 
exercise of their francliises by corporations must 
yield to tlie public exigenci(‘s and the .saf(‘ty of 
the communitv.’ And in Illinois Central Pailr()a<l 
rs. Willenborg, 117 Illinois 203, where the (pies- 
tion was whether a railroad company could be 
re(|uir(‘d to construct a ffnm crossiiiff ov(‘r its 
road vears after the road had been built, the 
Court said: ‘The y)oint is made, howev(‘r. that 
tliese provisions are not obligatory on tliis coi*- 
po rat ion because they were enacted many year.-^ 
since it received its cliarter from the State. This 
is a mi.sapprehension of the law . Tlie regulations 
in regard to fencing railroad tracks, and the con¬ 
struction of farm crossings for the use of adjoin¬ 
ing land owners, are police regulations in the 
.strict .sense of those terms, and apply with equal 
force to corporations who.se tracks are already 



built, as well as to those to be thereafter con¬ 
structed. They have reference to tlie public secur¬ 
ity both as to persons and to property • • • No 
reason is perceived why, upon the same principle 
on which a railroad corporation may be required 
to fence its track and construct cattle ^j^uards, it 
may not be required also to construct farm cross- 
ings. ’ 

“The expenses that will be incurred by the 
railroad company in erecting gates, planking the 
crossings, and maintaining flagmen, in order that 
its road may be safely operated—if all that should 
be required—necessarily result from the mainte¬ 
nance of a public highway, under legislative sanc¬ 
tion, and must be deemed to have been taken by 
the Company into account when it accepted the 
privileges and franchises granted by the State. 
Such expenses must be regarded as incidental to 
the exercise of the police powers of the State” 
(255). 

The case of the Wabash Kail road Company vs. Defi¬ 
ance, 167 C. S. 8S, was a bill in ecpiity to enjoin th'e 
city from removing a bridge over a railroad crossing 
and regrading the street. The road bad been required 

bv an ordinance of the citv council to erect a new 

• • 

bridge acro.^s a street over the right of way (89). The 
grade of the street was changed where it crossed the 
railway track to the level of the railway (90). The 
railroad brought a bill to enjoin this proposed regrad¬ 
ing of the crossing, contending that there was a con¬ 
tract for the perpetual maintenance of the bridge, and 
that the ordinance impaired the obligation of this con¬ 
tract (92). In deciding this case, the Court said: 

Page 94: 

“The only contract as to time which could pos- 
siblv be extracted from this ordinance would be 
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tliat the railway company on ])uil(ling tlie bridp^es 
and approaclies, slionld be entitled to maintain 
them in perpetuity. Tlie result would be that, if 
t i o 1 ct, in the ^i:rowth of its population, 
become thickly settled in the nei^?hborhood of 
tliese l)ridges, they would stand forever in the 
way of any improvement of tlie streets. This 
])roposition is clearly untenable.'” 

Page 97: 

“Indeed, the general y)rinci])le that the legis¬ 
lative power of a city may control and improve 
its streets, and that such power, when duly exer¬ 
cised by ordinances, will override any license pre- 
viouslv given bv which the control of a certain 
street has been surrendered to anv individual or 
corporation, is so well established both by the. 
cases in this Court and in the courts of the several 
States, tliat a reference to the leading authorities 
upon the subject is sufficient. Indeed, the right 
of a city to improve its streets by regrading or 
otlierwise is something so essential to its growth 
and pros])erity that the common council can no 
more denude itself of that right than it can of 
its power to legislate for tlie health, safety, and 
morals of its inhabitants” (97). 

Page 98: 

“In Transportation Co. r.s*. Chicago, 99 U. S. 
boo, which was an action to recover damages sus¬ 
tained bv the construction of a tunnel under the 
C’hicago River along the line of La Salle Street, 
it was held that as the city was authorized by 
law to improve the street by building a bridge 
over a tunnel under the river where it crossed 
the street, it incurred no liability for the dam¬ 
ages unavoidably caused to adjoining property 
by obstructing the street or the river, unless such 
liability were imposed by statute; * * 
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Payees OS-OO: 

“In the recent ease of Baltimore rs. Baltimore 
Trust & (Juarantee Co., Ififi V. S. (>73, it was held 
that, where the Legislature of Maryland had given 
the mayor and city eouneil of Baltimore j)ower to 
regulate the use of the streets, lands, and alleys 
in said eitv, bv railway and other tracks, and tlu' 

citv council had bv ordinance authorized the rail- 

» • 

way company ‘to lay down and construct double 
iron railway tracks for the purpose of doing busi¬ 
ness • • • On T^exington Street westwardly to 
(’harl(‘s Stre(‘t from North Street,’ the city coun¬ 
cil might repeal such ordinance so far as the exis- 
tance of double tracks in that ])ortion of Lexing¬ 
ton Street, lying between North and Charles 
Streets, would be inconsistent with the reasonable 
use of tlie street at that point by the public and 
other vehicles.” 

Page HU: 

“Ibit aside from the general power of munici¬ 
palities to care for anti improve their streets, an 
express powt‘r is given by Section 2640 of the 
Hevised Statutes of Ohio to the common council 
to care for, supervise and control ‘all public high¬ 
ways, streets, avenues, alleys, sidewalks, public 
grounds and bridges within the corporation,’ and 
‘to keep the same open and in repair and free 
from nuisance.’ Under a similar power granted 
by Congress to the corporation of the City of 
Washington it was held by tliis Court, in Smith 
rs. Wasliington, 20 How. 13r), that it included the 
power to alter, grade or change the level of the 
land on which the streets by the plan of the city 
were laid out. It was said that although ‘the 
plaintiff may liave suffered inconvenience and 
been put to expense in consequence of such action, 
yet, as the act of the defendants is not unlawful 


or wiongfuU they are not bound to make any re- 
(‘oinpense. It is what the law styles damnum 
absque injuria. Private interests must yield to 
public accommodation; one cannot build his house 
on the top of a hill in the midst of a city and re¬ 
quire the grade of the street to conform to his 
convenience at the expense of that of the public/ 
To the same effect are Callender i\^. Marsh, 1 Pick. 
418; Green vs. Heading, 9 Watts 3821, O’Connor 
vs. Pittsburg, 18 Penn. St. 187. 

“Tf the duty required by the statutes in these 
cases can only be adequately performed by remov¬ 
ing obstructions in or changing the grade of 
streets, this must be regarded as fairly incidental 
to the i)ower conferred, and individual proprietors 
are bound to acquiesce in the measure thus taken 
for the general good of the public.” 

The C. 15. cS: Q. Railroad Company vs. Omaha, 170 
r. S. 57, was a mandamus brought by the city to re- 
(|uire the railroad to repair, in accordance with the 
provision of the city ordinance, one-third of the via¬ 
duct spanning a number of railroad tracks, one of 
which belonged to the railroad. The ordinance was 
jiassed und(‘r the authority of the revised statutes of 
Nebraska, rnder the acts of Nebraska, cities of the 
first class are authorized, when necessary for the 
safety and convenience of the public, to engage and 
aid in the construction of the viaducts or bridges over 
or tunnels under railroad tracks, with the power to 
pass ordinances that might be necessary under the 
circumstances (01). Under this provision the viaduct 
was built and open to the public and thereafter, under 
ordinance, the railroad required to keep it in repair. 

In deciding this case, the Court said: 

Pages 71-72: 

“No doubt the agreement of 1886 constituted 



a contract, in siicli a sense tJiat the res])ective 
parties thereto continued to be l>ound by its pro¬ 
visions so long as the legislation, in virtue of 
which it was entered into, reinainded unchanged. 
While the agreement lasted, its provisions defined 
the rights and duties of the city and the railroad 
companies. But was it a contract whose con¬ 
tinuance and operation could not be affected or 
controlled by subsequent legislation? 

“Usually, where a contract, not contrary to 
public policy, lias been entered into between par¬ 
ties competent to contract, it is not within the 
power of either party to withdraw from its terms 
without the consent of the other; and the obliga¬ 
tion of such a contract is constitutionally pro¬ 
tected from hostile legislation. AVhere, however, 
the respective parties are not private persons, 
dealing with matters and things in whicli th(‘ 
public has no concern, but are persons or corpora¬ 
tions whos(‘ rights and powers were created tor 
public purposes, by legislative acts, and when* 
the subject-matter of the contract is om* which 
affects the safety and welfare of the yiublic, other 
principles apply. Contracts of the latter descrip¬ 
tion are held to be within tin* suyMM’vising ]K)W(m* 
and control of the legislature when exercised to 
protect the public* safety, health and morals, and 
that clau.^e of the Federal Constitution which pro¬ 
tects contracts from legislative action cannot in 
(*v(*rv (*asc* be suc(*(*ssfully invok(*d. ^Plu* pr<‘sum])- 
tion is that when such contracts are ent(*red into 
it is with the knowledge that ])arties cannot, by 
making agreements on subjects involving the 
rights of the public, withdraw such subj(*cts from 
the police power of the legislature.’’ 

Pages 73-74: 

“However, this may be, we think that, in view 
of the paramount duty of the legislature to .secure 


tlip safety of tlie eoniiniinity at an important 
crossing within a populous city, it was and is 
within its power to supervise, control and cliange 
such agreements as may he, from time to time, 
entered into between the city and the railroad 
company, in respect to such crossing, saving any 
rights previously vested. Any otlier view involves 
the proposition that it is competent for the city 
and the railroad company, l)y entering into an 
agreement between themselves, to withdraw the 
subject from the reach of the police po^wer, and 
to substitute their views of the public necessities 
for those of the legislature. 

‘‘This subject has been so often considered by 
this Court that it seems needless to liere enlarge 
upon it. Tt is sulTicient to cite a few of the cases. 
Beer Co. vs. Atassachusetts, 97 U. S. 25; Fertiliz¬ 
ing Co. vs. Tlyde Park, 97 U. S. 659; New Orleans 
Gas Co. vs. Louisiam^ Light Co., 115 U. S. 650; 
Mugler vs. Kansas, 128 U. S. 628.” 

Page 75: 

“Tt is the exercise of the govermiKUital power 
and dutv to secure a safe high wav.” * * * 


The New Oi'Ieans Gas I/iglit Company vs. Drainage 
C\)mmission of X(‘w Oileans, 197 V. S. 458, presents 
the (‘losest analogy of the cas(» at bar of the Supreme 
Court cases. In this case th(‘ Gas Company was given 
the exclusive light by its charter to furnish gas to the 
inhabitants of New Orleans. Thereafter the legisla¬ 
ture created a drainage commission whicli formulated 
a plan for the <lrainage of the city, under which it was 
found necessary to change the location at some places 
in the city streets of tin* mains and pipes laid by the 
Gas Comiiany (455). 
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“The testimony sliows that there was notliin^j: 
to indicate tliat tliese changes were made in other 
than cases of necessity and witli as little inter- 
ference as possible with the property of the gas 
company. By stipulation between the parties it 
was agreed that the charges sliould be paid by the 
gas company when it became necessary to accede 
to the demands of the Drainage Commission; the 
gas company should keep an account th(u*eot\ and 
that its right to recover for the amount expended 
by it should not be prejudiced by the arrange¬ 
ment made, but should be submitted to the courts 
for final adjudication.” • • • 

“It is the contention of the plaintiff in error 
that, having acquired the franchise and availed 
itself of the right to locate its pipes under tin* 
streets of the city, it has thereby acquired a prop¬ 
erty right which cannot be taken from it by a 
shifting of some of its mains and pipes from their 
location to accommodate the, drainage system, 
without compensation for the cost of sucli 
changes. It is not contended that the gas com- 
])any has ac(|uire<l such a property right as will 
prevent the Drainage Commission, in the exercise 
of the police power granted to it, by the State, 
from removing the pipes so as to make room for 
its work,' but it is insisted that this can onlv b(‘ 
done upon terms of compensation for the cost of 
removal. This contention requires an examina¬ 
tion of the extent and nature of the rights con¬ 
ferred in the grant of the gas company” • • • 
(p. 458). 

“There was nothing in the grant of the privi¬ 
lege which gave the company the right to any 
particular location in the streets; it had the right 
to use the .streets, or such of them as it might 
require in the prosecution of its busines.s, but in 
the original grant to the New Orleans Gas Light 
and Banking Company tlie pipes were to be laid 
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in the piiblie ways and streets, ‘]iavin,£>: due re- 

;j:ard to tlie pnblie convenience.’ And in tlie i^rant 

to the Cresent City Cas rii.i>^lit Coni])any tlie pipes 

were to be Maid in sucb manner as to produce 

the least inconvenience to tlie citv or its inbabi- 

tants.’ In the very terms of the ^rant there is 

a recognition that the use of the streets by the 

gas company was to be in such a manner as to 

least inconvenience the citv in such use thereof. 
_ • 

Except that the privilege was conferred to use 
the streets in laying the pipes in some places 
thereunder, there was nothing in the terms of the 
grant to indicate the intention of the State to 
give up its control of the public streets, certainly 
not so far as such power might be required by 
proper regulations to control their use for legiti¬ 
mate purposes connected with the public health 
and safetv. • • * 

“The drainage of a city in the interest of the 
public health and welfare is one of the most im- 
])ortant purposes for which the police ]K)wer can 
be exercised. The Drainage Commission, in carry¬ 
ing out this important work, it has been held by 
the Supreme Court of the State, is engaged in the 
execution of the police power of the State. State 
rs. Flower, 49 La. Ann. 1199, 1203 (460). 

“Tt is admitted that in the exercise of this 
])ower there has been no intereference with the 
property of the gas conqiany than has been nec- 
e.^sary to the carrying out of the drainage plan. 
There is no showing that the v^alue of the prop¬ 
erty of the gas company has been depreciated nor 
that it has suffered any deprivation further than 
the expense which was rendered necessary by 
the changing of the location of the pijies to accom¬ 
modate the work of the Drainage Commission. 


Th(» j)olice power in so far as its (*xercise is essen¬ 


tial to the health of the community, it has been 
held cannot be contracted away. N. Y. & N. E. 


]{ailroa<l Co. rs. Bri.^toU lol V. S. ooCi, 507; 
I5nt(*lu*rs' Union Uo. r.v. C’r(*sc(*nt C’ity Co., Ill 
V. S. 740, 751; 8tono vs. Missis.'iippi, 101 U. S. 814, 
816. In a lar^^e city like New Orleans, situated 
as it is, and the entrepet of an extensive coin- 
inerce coinin" from many foreign countries, it is 
of the higliest imj)ortauce that the public liealth 
shall he safet!:uarded by all proper means. Tt 
would be unreasonable to suppose that in the 
^rant to the "as company of the rii::ht to use tlu* 
streets in the layini*: of its j)ipes it was (*ver in¬ 
tended to surrender or impair the ])uhlic rifj:ht to 
discliar^e the duty of conservin.u: the ])uhlic 
health. Tlio gas com])any did not accpiire any 
specific location in the streets; it was content witli 
tile general right to use th(‘m, and wh(*n it locat(‘d 
its pi])es it was at the risk that they might lx*, at 
some hiture time, disturbed, when tlie State might 
recjuire for a necessary public use tliat chang('s in 
location be made. 


“Tliis rigid of control seems to be conceded by 
the learned counsel for the ])laintiff in error, in 
so far as it relates to the right to regulate the u.<e 
of the surface of the streets, and it is recognized 
that the users of siudi surface may be nHpiired 
to adapt themselves to regulations made in the 
exercise of the police power. We see no leason 
why the same principle sliould not apply to tlu* 
sub-surface of tlie streets, which, no le.ss than tlu* 
surface, is primarily under ])ublic control. The 
need of occujiation of the soil beneath the streets 
in cities is constantly incieasing, for tlu* supply 
of water and light and the construction of sys¬ 
tems of sewerage and drainage, and every reason 
of public ])olicy requires that grants of rights 
in such sub-surface shall lie held subject to such 
reasonabh* regulation as the public health and 
safety may require. There is nothing in the 
grant to tlu* gas company even if it could legally 
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be done, undertaking to limit tjie right of the 
State to establish a system of drainage in the 
streets. We think whatever right the gas com¬ 
pany acquired was .Subject in so far as the loca¬ 
tion of its pipes was concerned, to such future 
regulations as might be required in the interest 
of the public health and welfare. These views 
are amply sustained by the authorities. National 
Water Works Co. vs. City of Kansas, 28 Fed. Rep. 
921, in which the opinion was delivered by Mr. 
Justice Brewer, then Circuit Judge; Gas Light 
and Coke Co. vs. Columbus, 50 Ohio St. 65; 
Jamaca Pond Aqueduct Co. vs. Brookline, 121 
Massachusetts, 5; In Re Deering, 93 N. Y. 361; 
Chicago, Burlington &c., R. R. Co. vs. Chicago, 
166 U. S. 226, 254. In the latter case it was held 
that uncompensated obedience to a regulation en¬ 
acted for the public safety under the police power 
of the State was not taking property without due 
compensation. In our view, that is all there is 
to this case. The gas company, by its grant from 
the city, acquired no exclusive right to the loca¬ 
tion of its pipes in the streets, as chosen by it, 
under a general grant of autliority to use the 
streets. The citv made no contract that the gas 
company should not be disturl)(‘d in the location 
chosen. In the exercise of the police ])ower of 
the State, for a purpose highly necessary in the 
promotion of the public health, it has become 
necessary to change the location of the ])ipes of 
the gas company so as to accommodate them to 
the new public work. In complying with this re¬ 
quirement at its own ex])ense none of the prop¬ 
erty of the gas company has been taken, and tin* 
injury sustained is damnnm absque injuria** 
(460)*. 


In the C. B. & Q. Railway Company vs. Drainage 
Commissionei-s. 200 C. S. 501. tb(*re was a mandamus 
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1>y tho a}>iH*lloos to coinpol tlie railway to removo tin* 
bridge and oulvert over tin* Koh l^oy Croek, in Kendall 


County, Illinois. Under the statute of Illinois tlie 
(’onuuissioiuu's wen‘ enijmwon'd to make all necessary 
brid,i>:es and culvcuts aloiiir, oi* acu'oss any hi^li rail¬ 
road, the cost of the saim* to he ])aid out of taxes or 
hv th<? railroad company as th(‘ case mav he (olU). 
31ie ch anuel of the cr<‘(*k at the ti!ue of tin* ])roceed- 
in»i: insunic‘i(*nt to aMow a flow of water in tluj 

<lraii] ]>ropos(Ml to he construct<‘d hy the* Commissioners 
under lh(‘ir ]>lan (otitJ). 


“Tlie concret(‘ case arisini^ upon th(‘ pidition 
and the demurrer is tliis: A public cor]>oration, 
diarized hv law witli the <luty of causinir a larcrc^ 
body of lands, ])rincipally swam]) and slouerh 
lands, to he draimul and made capable of culti¬ 
vation, has, under direct leijislative authority, 
ado])ted a reasonable and suital)le plan to accom¬ 
plish that object. Tliat ])lan requires the en- 
lar^in^i: and deepening of the channel of a natural 
watercourse runnin^j; throu**:]! tlie District, which 
is the only natural outlet or way of drainage of 
the lands of the District—the best and only pracs 

ticable mode hv which the lands can he made* 

« 

tillable. But that plan cannot be carried out un¬ 
less the timbers and stones in the creek placed 
there by the railway company when it constructed 
the foundation for its present bridge—are re¬ 
moved. The timber and stones referred to can¬ 
not, however, be removed without destroying the 
foundations of the present bridge and rendering 
it necessary (if the railway company continues to 
operate its road, which we assume it intends to 
do) to construct another bridge with an opening 
underneath wide enough to permit a channel suffi¬ 
cient to carry off the water of the creek as in¬ 
creased in volumes under the drainage system 
adopted by the Commissioners. 
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“The contention of tlie railway company is that, 
as its present hrid^ 2 :e was lawfully constructed, 
under its general corporate power to huild, con¬ 
struct, operate and maintain a railroad, in the 
country and township aforesaid, and as the depth 
and width of the channel under it were sutTicient, 
at tlie time, to carry off the water of the creek 
as it then flowed, and now flows—the foundation 
of the bridge cannot be removed and its use of 
the bridge disturbed, unless compensation be first 
made or secured to it in such amount as will be 
sufficient to meet the expense of removing the 
timbers and stones from the creek and of con¬ 
structing a new bridge of such length an<l with 
such opening under it as the plan of the Commis¬ 
sioners requires. The company insists that to 
require it to meet these expenses out of its own 
funds will be, within the meaning of the Con¬ 
stitution, a takino of its property for public use 
without compensation, and, therefore, without due 
process of law, as well as a denial to it of th(‘ 
equal protection of the laws.” 

“Indeed, it is admitted that the plan of tin* 
Commissioners is appropriate and tlie best that 
can be devised for draining the lands in question. 
But the railway company, in effect, if not in 
words, insists that the rights which it asserts in 
this case are superior and paramount to any that 
the public has to use tlie watercourse in question 
for the purpose of draining the lands*in its vicin¬ 
ity, although such watercourse was in existence*, 
for the benefit of tlie public, long before the rail¬ 
way company constructed its bridge. This con¬ 
tention cannot, however, be .sustained, except upon 
the theory that the acquisition by the railway 
company of a right of way through the lands in 
question, and the construction on that right of 
way of a bridge across Rob Roy Creek at tlie 
point in question, carried with it a surrender by 
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the State of its power, by appropriate agencies, 
to provide for such use of that natural water¬ 
course as might subsequently become necessary 
or proper for the public interests. If the State 
could part with such a power, held in trust for 
the public—which is by no means admitted—it 
has not done so in any statute either by express 
words or by necessary implication. When the 
railway company laid the foundation of its bridge 
in Rob Roy Creek it did so subject to the rights 
of the public in the use of that watercourse, and 
also subject to the possibility that new circum¬ 
stances and future public necessities might, in the 
judgment of the State, reasonably require a ma¬ 
terial change in the methods used in crossing the 
creek with cars. It may be—and we take it to 
be true—that the opening under the bridge as 
originally constructed was sufTicient to pass all 
the water then or now flowing through the creek. 
But the duty of the company, implied in law, was 
to maintain an opening under the bridge that 
would be adequate and effectual for such an in¬ 
crease in the volume of water as might result 
from lawful, reasonable regulations established by 
appropriate public authority from time to time 
for the drainage of lands on either side of the 
creek. Angell on Watercourses, flth ed. 640, 
4651 ).^’ 

“It then^ appeared that a gas company had ac- 
(juired an exclusive right to supply gas to the 
City of New Orleans and its inhabitants through 
pipes and mains laid in the streets. Subsequently 
a Drainage Commission proceeding under statu¬ 
tory authority, devised a system of drainage for 
the city, and in the execution of its plans it be¬ 
came necessary to change the location in some 
places of the mains and pipes laid by the gas com¬ 
pany. The contention of that company was that 
it could not b(‘ i*(*(|uirc(l at its own cost, to shift 
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its pipes and mains so as to acommodate the 
drainage system; that to require it to do so would 
be a taking of its property for public use without 
compensation, in violation of the Constitution of 
the United States. This court said: ‘ The gas com¬ 
pany did not acquire any specific location in the 
streets; it was content with the general right to 
use them, and when it located its pipes it was at 
the risk that they might be, at some future time, 
disturbed, when the state might require, for a 
necessary public use, that changes in location be 
made. • • • There is nothing in the grant to the 
gas company, even if it could be legally done, un¬ 
dertaking to limit the right of the state to estab¬ 
lish a system of drainage in the streets. We think 
wliatever right the gas company acquired was sub¬ 
ject, in so far as the location of its pipes was con¬ 
cerned to such further regulations as might be re¬ 
quired in the interest of the public health and wel¬ 
fare. These views are amply sustained by the au¬ 
thorities. National Water Works Co. vs. City of 
Kansas, 28 Fed. Kep. 291, in which the opinion 
was delivered by Mr. Justice Brewer, then Cir¬ 
cuit Judge; Gas Light & Coke Co. vs. Columbus, 
50 Ohio 8t. 65; Jamaica Pond Aqueduct Co. vs. 
Brookline, 121 Mass. 5; in re. Deering, 93 N. Y. 
361; Chicago, Burlington & Q. K. R. Co. vs. Chi¬ 
cago, 166 U. S. 226, 254. In the latter case it was 
held that uncompensated obedience to a regula¬ 
tion enacted for the public safety under the police 
power of the state was not taking property with¬ 
out due compensation. In our view, that is all 
there is to this case. The gas company, by its 
grant from the city, acquired no exclusive right 
to the location of its pipes in the streets, as chosen 
by it, under a general grant of authority to use 
the streets. The city made no contract that the 
gas company should not be disturbed in the loca¬ 
tion chosen. In the exercise of the police power 
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of the state, for a purpose highly necessary in the 
promotion of the public health, it has become 
necessary to change the location of the pipes of 
the gas company so as to accommodate them to 
the new public work. In complying with this re¬ 
quirement at its own expense none of the prop¬ 
erty of the gas company has been taken, and the 
injury sustained is damnnw absque iujuria'/' 
(P. 590.) 

“The learned counsel for the railway com- 
pany seems to think that the adjudication relating 
to the police power of the state to protect the pub¬ 
lic health, the public morals and the public safety 
are not applicable, in principle, to cases where the 
police power is exerted for the general well-being 
of the community apart from any question of the 
public h(*alth, tlie public morals or the public 
safety. Hence, he presses the thought that the 
petition in this case does not, in words, suggest 
that the drainage in (|uestion has anything to do 
with the health of the drainage district but only 
avers that the system of drainage adopted by the 
Commissioners will reclaim the lands of the dis¬ 
trict and make them tillable or fit for cultivation. 
We cannot assent to the views expressed bv coun¬ 
sel. “ (P.592.) 

“* * * Private property cannot be taken with¬ 
out compensation for public use under a police 
regulation relating strictly to the public health, 
the ])ublic morals or the public safety, any more 
than under a police regulation having no relation 
to such matters, but only to the general welfare. 
The foundations upon which the power rests are 
in every case the same.“ 

• * The constitutional requirement of du(‘ 
process of law, which embraces compensation for 
private property taken for public use, applies in 
every case of the exertion of governmental power. 
If in the execution of any power, no matter what 
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it is, the government, Federal or state, finds it 
necessary to take private ])roperty for public use, 
it must obey the constitutional injunction to make 
or secure just compensation to the owner. Chero¬ 
kee Nation r.s. Southern Kansas Railway, 135 
r. S. ()41, 65i); Sweet vs. Rechel, 15!) C. S. 380, 
300, 402; Monongahela Xav. C'o. vs. Cnited States, 
148 V. S. 312, 330; United States vs. Lynah, 188 
U. S. 445. If the means employed have no real, 
substantial relation to public objects wliich gov¬ 
ernment may legally accomplish; if they are arbi¬ 
trary and unreasonable beyond the necessities of 
the case, the judiciary will disregard mere forms 
and interfere for the protection of rights injur¬ 
iously affected by such illegal action. The au- 
thoritv of the courts to interfere in such cases is 
beyond all doubt. Minnesota vs. Barber, 130 
U. S. 313, 320. Upon the general subject there is 
no real conflict among the adjudged cases. AVhat- 
ever conflict there is arises upon the question 
whether there has been or will be in the particular 
case, within the true meaning of the Constitution, 
a ‘taking^ of private propertv for public use."' 
(P.593.) 


* There are uiKpiestionably, limitations 
upon the exercise of the police power which can¬ 
not, under any circumstances, })e ignored. But 
the clause prohibiting the taking of private prop¬ 
erty without compensation ‘is not intended as a 
limitation of the exercise of those police powers 
which are necessary to the traiKpiility of every 
well-ordered community, nor of that general 
power over private proptudy which is necessary 
for the orderly existence of all governments. It 
has always been held that the legislature may 
make police regulations, although they may inter¬ 
fere with the full enjoyment of private property 
and though no compensation is given.’ Sedg¬ 
wick’s Stat. & Const. Law, 434.’’ 
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“It remains to deal with a particular aspect of 
the case. The opening under the present bridge, 
we assume from the record, was sufficient, when 
the bridge was constructed, to pass all the water 
naturally flowing in the creek from lands in that 
locality. It is sufficient if the channel of the river 
be left as it is now. The commissioners demand, 
however, as they may rightfully do in the public 
interest, a larger, deeper and wider channel in 
order to accommodate the increas(‘d volume of 
water in the creek that will come from the pro¬ 
posed plan of the commissioners. Hut that is a 
matter which concerns the y)ublic, not the railway 
com])any. The duly of the com])any will end when 
it removes the ol)structions which it has placed in 
the wav of (*nlarging, deepening and widening of 
the channel. * • (P. 594.) 

The case of the West Chicago Railroad vs. Chicago, 
201 U. S. 506, arose over the question of the cost of 
lowering the tunnel belonging to the railroad on Van 
Buren Street which ran under the Chicago River. The 
tunnel was constructed originally under an ordinance 
of the city. On March 3, 1899 (30 Stats. 1121-56), in 
the River and Harbor Bill, Congress provided for im¬ 
proving and deepening the Chicago River which neces¬ 
sitated the lowering of the tunnels under the river to 
accommodate the increased depth of the river. The 
act provided that work should be done or caused to be 
done by the City of Chicago without expense to the 
United States (517). Thereupon the city passed an¬ 
other ordinance directing the railroad to lower the 
Van Buren Street tunnel “at the sole cost and expense 
of said West Chicago Railroad Company and without 
cost, damage and loss or expense of any kind, what¬ 
soever, to the City of Chicago (518). Notice was given 
to the railroad to perform the work which went un¬ 
heeded and mandamus was brought by the city (518). 
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The judgment of the Circuit Court was for the de¬ 
fendant ; in the Appellate Court for the plaintiff, and 
affirmed by the Supreme Court of the State (519). In 
deciding this case, the Supreme Court of the United 
States said (page 521): 

“The railroad company, in consideration of cer¬ 
tain rights and privileges granted to it by the 
city, undertook to construct the tunnel; and it is 
true that when constructed the tunnel did not in¬ 
terfere with navigation; nor would it now obstruct 
navigation, if only boats and vessels of the size 
and capacity in use when the tunnel was con¬ 
structed were engaged in commerce on the river. 
r>ut such boats and vessels are insufficient to meet 
tli(‘ present needs of commerce at Chicago. The 
business of that city has enormously increased 
since the passage of the ordinance of 1888, and, 
adinittedlv, the tunnel is now an obstruction to 
free navigation on the river by boats and vessels 
of large size. The railroad company may have 
believed, when the ordinance of 1888 was passed, 
that the tunnel would never interrupt or obstruct 
navigation. Nevertheless, the ordinance did not 
expressly or by necessary implication bind the 
city to forbear the exercise of any power it had 
to deepen the channel of the river and thereby 
improve navigation. “ 

“There is, in our judgment, no ground what¬ 
ever for holding that the city, by the ordinance of 
1888, came under the obligation of a contract to 
meet the cost of any changes in the tunnel that 
might be lawfully required in order that the river 
could be safely navigated by large vessels.” 

“If, then, the right of the railroad company to 
have and maintain a tunnel under the Chicago 
River is subject to the paramount public right of 
navigation; if its right to maintain a tunnel in the 
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river is a qualilied one, because subject to tlie spe¬ 
cific condition in the act of 1874 that no tunnel 
should interrupt navigation; if the present tunnel 
is an obstruction to navigation as upon this rec¬ 
ord we must tak(* it to lx*; and if tl»(* city, as rep- 
njsenting tin* State and ])ublic, may rightfully in¬ 
sist that such obstruction shall not longer remain 
in tin* wav of free navigation: it luvessarilv fol- 
lows that the railway coin])any is under a duty to 
comply with the d(‘inand made n})on it to remov(*, 
at its own (*xpense, the obstruction which its(*If 
has created and maintains. If the obstruction 
cannot be remov(*d except by low(*ring tin* tunin*! 
to the re(|uir(*d de])th and (if a tumn*l is to be 
maintain(*d) j)roviding oin* that will not interrupt 
navigation, then the cost attendant upon such 
work must lx* met by the compaTiy. The city asks 
nothing more than tliat tin* railroad comjxiny shall 
do what is n(*c(*ssarv to fr(*e navigation from an 
obstruction for which it is responsible, and (if it 
intends not to abandon its right to maintain a tun¬ 
nel at or near Van Buren Str(*et) that it shall 
itself provide a new tunnel with the nec(‘ssary 
depth of water above it.” 


Tin* case of the Northern Pacific Bailway C'ompany 
rs. Duluth, 208 V. S. bSS, was a mandamus against 
the railway comj)any to repair the viaduct over one of 


the avenues of Duluth, erected under an agreement 

between the railwav and the citv wherebv the railwav 

• • • » 

contributed $r)0,000 to the construction of the viaduct 

and the citv undertook for fifteen vears to maintain 

» • 

the bridge over the railway's right of way and per- 
j)etually maintain the approaches (588). Twelve years 
after, the viaduct and bridges having become danger¬ 
ous to public use, the city called upon the road to re- 
]mir. The court held that the road was bound to re- 
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pair and a judgment ordering mandamus was sus¬ 
tained. The court said (591): 


“We think the municipal legislation complained 
of in this case amounts to more than a mere denial 
of liability or of the binding force of the former 
contract. “ 

Page 592: 

“For the judgment of mandamus against the 
railroad company could not have been rendered 
in this case without the prior legislation by the 
city ascertaining the necessity for repairs upon 
th(‘ viaduct, the character and extent of the same, 
and imposing upon the railroad company the duty 
to enter upon the street and construct the im- 
j)roveinent.“ 


Page 59G: 

“In X. Y. X. Ik Ky. Co. rs. Bristol, 151 U. S. 
556, 576, th(‘ doctrine was thus laid down bv Chief 
Justice Fuller, speaking for the Court: 

“ ‘It is likewise thoroughly established in this 
Court that th(‘ inhibitions of the Constitution of 
the Fnited States upon the impairment of the ob¬ 
ligation of contracts, or the deprivation of prop¬ 
erty without duo process, or of the equal protec¬ 
tion of the laws, bv the States, are not violated bv' 
the legitimate exercise of legislative power in se¬ 
curing the j)ublic safety, health and morals. The 
gov’ernmental power of self-protection cannot be 
contracted away, nor can the exercise or rights 
granted, nor the use of property, be withdrawn 
from the implied liability to governmental regula¬ 
tions in particulars essential to the preservation 
of the community from injury. Beer Co. vs. Mas¬ 
sachusetts, 97 V. S. 25; Fertilizing Co. vs. Hyde 
i^ark, 97 V. S. 659; Barbier vs. Connolly, 113 U. S. 
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27; New Orleans (Jas Company vs. Louisiana 
Li^^ht Coinpanv, 115 U. S. (ioO; Mugler r^. Kan¬ 
sas, 123 r. S. (i23; Budd rs. N. V., 143 V. S. 517.’ ” 
“3'he ])rin('iple was recognized and enforced in 
C’liicago, Burlington Quincy K. R. Co. vs. Chi¬ 
cago, 1()() r. S. 22(), where it was held that the ex¬ 
penses incurred by the railroad company in erect¬ 
ing gates, planking at crossings, etc., and the 
maintenance thereof, in order that the road might 
be safely operated, must be deemed to have been 
taken into account when the company accepted its 
francliise from the State, and the expenses in¬ 
curred by the railroad company, though upon new 
streets, might be reciuired as essential to the pub¬ 
lic safety. In Detroit Railroad Co. vs. Osborne, 
189 r. S. 383, it was held that the State of Michi¬ 
gan might compel a street railroad to install 
safety appliances at an expense to be divided with 
a steam railroad company occupying the same 
street, notwithstanding the steam railroad was 
the junior occupier of the street. The subject 
was further under consideration in New Orleans 


Gas Light Co. vs. Drainage Commission of New 
Orleans, 197 U. S. 453, where it was held that al¬ 
though the gas company had permission from the 
city to lay its pipes under the streets, it might be 
required to remove the same at its own expense, 
in the exercise of the police power in the interest 
of the public, in order to make way for a system of 
drainage w’hich was required, in the interest of the 
public health, without compensation to the gas 
company; and that uncompensated obedience to 
regulations for public safety under the police 
power of the State was not a taking of property 
without due process of law. 

“The same principles Avere recognized and the 
previous cases cited in Chicago, Burlington & 
Quincy Ry. Co. vs. People of the State of Illinois, 
ex rel., Drainage Commissioners, 200 U. S. 561, 
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and again in Union Bridge Co. vs. United States, 
204 U. S. 364. The result of these cases is to es¬ 
tablish the doctrine of this Court to be that the 
exercise of the police power in the interest of 
public health and safety is to be maintained un- 
s hampered by contracts in private interests, and 
that uncompensated obedience to laws passed in 
its exercise is not violative of property rights pro¬ 
tected by the Federal Constitution.” 

Cincinnati, Indianapolis and Western Railway Com¬ 
pany vs. City of Connersville, 218 U. S. 336. 

This case arose from the action of the City of Con¬ 
nersville, Indiana, extending a public street through a 
railway embankment under an ordinance of the council 
and thus requiring the railway company to construct 
a bridge over the avenue as extended. The question 
in the case was whether the railway company could be 
required to build a bridge without compensation (343). 
Upon this point the Court said (343-344): 

“The question as to the right of the railway 
company to be reimbursed for any monies neces¬ 
sarily expended in constructing the bridge in ques¬ 
tion is, we think, concluded by former decisions 
of this Court; particularly by C. B. & Q. Railway 
vs. Drainage Com’rs., 200 U. 8. 562, 582, 584, 591; 
N. 0. Gas Co. vs. Drainage Corners., 197 U. S. 
453; N. Y. & N. E. R. R. Co. vs. Bristol, 151 U. S. 
556, 571; C., B. & Q. R. R. Co. vs. Chicago, 166 
U. 8. 226, 254; Transportation Co. vs. Chicago, 99 
U. 8. 635. See also Union Bridge Co. vs. United 
States, 204 U. 8. 364. The railwaj’^ company ac¬ 
cepted its franchise from the State, subject neces¬ 
sarily to the condition that it would conform at its 
own expense to any regulations, not arbitrary in 
their character, as to the opening or use of streets, 
which had for their object the safety of the pub- 
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lie, or the promotion of the public convenience, 
and which might, from time to time, be established 
by the municipality, when proceeding under legis¬ 
lative authority—within whose limits the com¬ 
pany’s busines was conducted. This Court has 
said that ‘the power, whether called police, gov¬ 
ernmental or legislative, exists in each State, by 
appropriate enactments not forbidden by its own 
constitution or by the Constitution of the United 
States, to regulate the relative rights and duties 
of all persons and corporations within its juris¬ 
diction, and therefore to provide for the public 
convenience and the public good.’ Lake Shore &c. 
Co. t’5. Ohio, 173 U. S. 285, 297.” 

In C’hi., Mil. & St. P. Ry. vs, Minneapolis, 232 U. S. 
430, the city condemned part of the right of way of the 
railroad in order to connect two lakes of the public 
park by canal, thus compelling the railroad to build a 
bridge over the canal thus constructed. It was con¬ 
tended by the railway that the city should bear the 
expense of the bridge (437). The Supreme Court, 
however, held otherwise. On page 438 the Court said: 

“The rule, as established in the State of Minne¬ 
sota, was thus declared in the case of State ex rel. 
Minneapolis vs, St. P., Minn. & Man. Ry. Co., 98 
Minnesota 380 (see 115 Minnesota, p. 466): ‘A 
railroad company received its charter and fran¬ 
chise subject to the implied right of the State to 
establish and open such streets and highways over 
and across its right of way as public convenience 
and necessity may from time to time require. That 
right on the part of the State attaches by impli¬ 
cation of law to the franchise of the railroad com¬ 
pany, and imposes upon it an obligation to con¬ 
struct and maintain at its own expense suitable 
crossings at new streets and highways to the same 
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extent as required by the rules of the common law 
at streets and highways in existence when the 
railroad was constructed.’ ” 

In deciding the case of the Missouri Pacific Railway 
Company vs. City of Omaha, 235 U. S. 121, the Court 
(Mr. Justice Day), said, page 126: 

“This suit was originally instituted in the Cir¬ 
cuit Court of the United States for the District 
of Nebraska. Its object was to enjoin the City of 
Omaha from requiring the Missouri Pacific Rail¬ 
way Company, by virtue of a certain ordinance of 
the city, to construct a viaduct over and across 
its line of railway and along Dodge Street, in said 
city. The Circuit Court dismissed the bill and the 
decree was affirmed in the Circuit Court of Ap¬ 
peals, 197 Fed. Rep. 516. The ordinance, passed 
March 29, 1910, ordered the appellant to erect, 
construct and complete the viaduct and ap¬ 
proaches on Dodge Street, of the width, height, 
strength, and of the material and manner of con¬ 
struction required by the City Engineer of the 
City of Omaha, and according to the plans and 
specifications prepared by him. The ordinance 
required that the company commence the erection 
and construction of the viaduct by May 1, 1910, 
and complete the same on or before January 1, 
1911.” 

The Court furtlier said, page 127: 

“That a railway company may be required by 
the State, or by a duly authorized municipality 
acting under its authority, to construct overhead 
crossings or viaducts at its own expense, and that 
the consequent cost to the company as a matter of 
law is damnum absque injuria, or deemed to be 
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compensated by the public benefit which the com¬ 
pany is supposed to share, is well settled by prior 
adjudications of this Court. Chicago, etc.. Rail¬ 
road vs. Nebraska, 170 U. S. 57; Chicago, etc. 
Railway vs. Drainage Commissioners, 200 U. S. 
561; Northern Pacific Railway vs. Duluth, 208 
U. 8. 583; Cincinnati, Indianapolis & Western 
Railway vs. Connersville, 218 U. S. 336; Chicago, 
MW. & St. Paul Railway vs. Minneapolis, 232 U. S. 
430, 438.” 

{ 

The case of Anderson vs. Fuller, 51 Fla. 380; 41 So. 
684; 6 L. R. A. (N. S.) 1026, was one where a water 
company which had laid its pipes in the city streets 
(Tampa, Fla.) was required to move its pipes at its 
own expense to accommodate a sewer installed in the 
same street by the city. The Court held that where 
the city acted in good faith and in the absence of un¬ 
reasonable or malicious conduct, the water company 
was obliged to accommodate its own constructions to 
those of the city. The doctrine is thus stated in 6 Vol. 
L. R. A. (N. S.) 1033: 

*‘A water company, placing its pipes in the 
streets under a franchise contract with the city, 
does so in subordination to the superior rights 
of the public, through its duly constituted mu¬ 
nicipal authorities, to construct sewers in the 
same streets whenever and wherever the public 
demands; and if, in consequence of the exercise 
of this right, the water company is compelled to 
relay its pipes, in the absence of unreasonable 
or malicious conduct, it has no cause of action 
against the corporation for reimbursements on ac¬ 
count thereof. McQuillin, Mun. Or. Sec. 521; Nat. 
Waterworks Co. vs. Kansas City, 28 Fed. 921; 
Kirby vs. Citizens’ R. Co. 48 Md. 168, 30 Am. 
Rep. 455; Elliott, Roads & Streets, Sec. 476; New 
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Orleans Gaslight Co. vs. Drainage Commission, 
197 U. S. 453, 49 L. Ed. 831, 25 Sup. Ct. Rep. 471.’’ 

There is a case note to this case in which the cases 
are reviewed in these words: 

‘‘Duty and right of municipality to reimburse 
public-service corporation for expenses entailed 
by improvements in street: A review of the 
authorities shows that they are in harmony in 
holding that a municipality cannot contract away 
its power to control and regulate its streets, and 
that it is not liable to companies or individuals 
having franchises in the highway for expenses 
incurred by them in readjusting their appliances 
to meet conditions created by the municipality in 
making public improvements, where such im¬ 
provements are made in a reasonable manner, and 
not so carried on as to cause unnecessary injury 
and that the acts of the municipality in causing 
such expenses do not infringe the constitutional 
provisions against the taking of property with¬ 
out compensation, the impairment of contracts or 
constitute a denial of due process of law.” 

In National Waterworks Company vs. Kansas, 28 
Fed. 921, a case decided in 1886 by Judge Brewer, in¬ 
volving a similar state of facts, a water company 
which had already la:"^ its pipes to the street was re¬ 
quired to relocate them at its own expense to accom¬ 
modate sewers constructed by the city. 

The C. B. & Q. Kv. Co. vs. Board of Supervisors, 
104 C. C. A. 573; 18*2 Fed. 291; 31 L. R. A. (N .S.) 
1117, is another case containing a note upon the duty 
of railroad companies to construct bridges at their 
own expenses over public drainage ditches. This case, 
however, adds nothing to the doctrine already ex¬ 
pounded by the Supreme Court in the cases above re- 
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ferred to. (See also 3 Dil. Mun. Cor. Sec. 1271, note.) 

In the case of the Louisville City Railway Company 
vs. City of Louisville, 8 Bush 4IT) (71 Ky.), the Court 
said: 


“In this case the city had required the railway 
company to chancre the character of tracks from 
one type to another. The (luestions propounded 
were: 

1st. AVIiether the city would require the rail¬ 
way company to take up its tracks of crescent rail 
on Jefferson Street? 

2nd. If the question is determined in favor of 
the citv, is the citv bound under those circum- 
stances to reimburse the street railway company 
in the amount it mijjht necessarily exy)end in tak¬ 
ing up its present tracks on said route and putting 
down the tram-rail ? 

3rd. If it be decided that the railway company 
is entitled to reimbursement to anv extent, to 
what extent is it entitled? 

The law" reserved to tlie council the right to 
regulate the manner of the construction and re¬ 
construction for street railways. The city gov¬ 
ernment, in the exercise of its legislative powers, 
must determine as to the necessity for, or the 
propriety of, the improvement to the streets and 
also as to the manner of such improvement. The 
contract w’ith the railw^ay company does not im¬ 
pair its right to put dow n the Xicolson pavement 
on the streets through wliich the right of w ay had 
been granted to that corporation. When it exer¬ 
cises this right it must so regulate the reconstruc¬ 
tion of the street railways as to subserve as far 
as possible the convenience and necessities of the 
government. 

The company cannot be deprived of the right 
of way except in the manner provided by the 
Organic Law for taking private property for pub- 
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lie use; but the municipal government may, in 
the exercise of a sound discretion, make reason¬ 
able and proper regulations, prescribing the man¬ 
ner in which this right of way shall be enjoyed. 
The railway company holds its franchise and 
property by no higher or more sacred title than 
other persons. The city government has the gen¬ 
eral power to so regulate the use and enjoyment 
of private property in the city as to prevent its 
proving pernicious to the citizens generally. It 
may, when the use to which the owner devotes his 
property becomes a nuisance, compel him to ceaf^e 
to use it, and punish him for refusing to obey its 
ordinances and regulations concerning such use. 
These powers to interfere with a citizen in the 
use and enjoyment of his property are indispensi- 
ble to government. Without them the public 
would be at the mercy of every man who chooses 
to disregard the safety or comfort of his neigh¬ 
bors. If it be the fundamental principle that 
these powers are impliedly reserved by the gov¬ 
ernment in all its grants of property to private 
individuals, its rights to exercise such power can¬ 
not be ousted where, as in this case, the reserva¬ 
tion is expressed. We will not assume that the 
city government in the exercise of legislative 
power to regulate the reconstruction of the rail¬ 
way on Jefferson Street acted capriciously or 
without sufficient reasons. The presumption of 
law is that it did not, and the agreed statement of 
facts before us shows that the tram-rail which 
it required to be put dowm is the better rail for 
streets on which the Nicolson pavement is used. 
It follows, therefore, that the first proposition was 
correctly decided in favor of the city. 

And as the general council could not by con¬ 
tract deprive itself of the power to regulate the 
reconstruction of railways made necessary by 
changes in the character of the pavement used 
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upon tlie streets of the city, neither could it em¬ 
barrass or clog its right to exercise such power 
by undertaking, either expressly or by implica¬ 
tion, to pay the expenses necessarily incurred by 
the company in complying with the reasonable 
and proper regulations made by the city upon 
this subject. This conclusion is identical with 
that of tlie chancellor upon the second proposi¬ 
tion, and upon this branch of the case his judg¬ 
ment is affirmed. 

The remaining (piestion in controversy is as 
to the liability of the city to pay the cost of 
taking up and replacing the track of the com¬ 
pany on Second Street, between Walnut and 

Broadway. This was rendered necessary bv the 
« • »' 

construction of a sewer under such street between 
these points. The company refused, after notice, 
to take up its track as well as to replace it. The 
city in consequence of this refusal removed such 
portion of the track as was necessary, and failed 
and refused to replace it. 

For the reasons heretofore given we are 
of the opinion that the city did not and could not 
surrender its rights to construct sewers in such 
portions of its limits as might require them, and 
that the railway company holds its right of way 
subject to this power. 

The judgment of the chancellor upon this 
point must therefore be affirmed.” 

The case of In Re Deerings, 93 New York 361, in¬ 
volved an assessment against a lot caused by a gas 
company taking up and replacing its pipes, required 
by a change of grade. Tlie matter was before the 
Court on the petition of one James A. Deerings to 
vacate an assessment. In deciding the issue, the Court 
said: 
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“The learned counsel for tlie citv fails to satisfy 
us that any authority exists for imposing upon 
the owner of adjacent property, expenses incurreil 
by the gas company in removing and replacing 
its pipes. These things were not made necessary 
by the construction of any sewer or culvert, and 
consequently the ordinances of the city, as cited 
by him, have no application. For aught that ap¬ 
pears here, although authorized to lay its pipes 
through the public streets (Laws of 1848, Chap. 
37, p. 18), the company took the risk of their 
location and should be required to make such 
changes as public convenience or security re¬ 
quires, and at its own cost and charge.” 


In the foregoing cases it will be seen that whatever 
was required to ])e done by the public utility was for 
the accommodation of the public, hut nevertheless the 
cost was thrown upon the utility. 

In the case of the New York & Queens Flectric Light 
and Power Com])any vs. The f’ity of New York (S. C., 
App. Div., First Dept., October, 1927), the question 
l)resented was whether the plaintiff or the defendant 
should bear the expense of the removal and relocation 
of the electric lines of the plaintitf coni])any on Roose¬ 
velt Avenue, made necessary by the erection in said 
avenue by the City of New York, acting through its 
Rapid Transit Commission, of an (‘levated railroad 
structure. The right of the plaintiff to maintain its 
])oles, wires and fixtures in said avenue was ])nrsuant 
to a franchise theretofore granted to it and to its 
predecessors in connection with the plaintiffs’ obliga¬ 
tion to supply electric curient to the owners and occu¬ 
pants of premises abutting on a y)ortion of Roosevelt 
Avenue and the intersecting streets. 

The Court held that the city was liable for the ex¬ 
pense of the removal and relocation of the plaintiff’s 
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electric lines in the citv streets, inatle necessary bv 
the erection by the city of tlie elevated railroad struc¬ 
ture. And the Court determined that in the construe- 
tion of the elevated railway the city was not perform¬ 
ing^ a governmental act, but was engaged in a pro- 
])rietary enterprise of building a railroad. 

Distinguishing between the liability of the city and 
the electric light company under these circumstances, 
the Court said: 


“We are of tlie opinion that under the sti])U- 

lated facts the City of New York is obligated to 

pay such expenses for the removal and relocation 

of tlie plaintiff's said lines. We think that in 

constructing the railroad in (piestion the city was 

not acting in any governmental ca])acity, but was 

engaged in a proprietary enterprise of Iniilding 

a railroad. There is no contention on the part 

of the citv that the removal ami relocation of 

the plaintiff's wires was occasiom‘d for any other 

])urpose than the erection and operation of said 

railway. Tlie demand bv the citv for the reloca- 
• • • 

tion of the plaintiff's poles and wires was upon 
the sole ground that it interfered with and pre¬ 
vented the construction and operation of the ele¬ 
vated railroad, and removal of eviuything inter¬ 
fering with or obstructing or ])reventing the con¬ 
struction of said municipal rajiiil transit elevated 
railroad was nupiired to lx* (‘xpeditiously done 
so as not to cause delay in the construction of 
said municipal ])ublic im]>rovement. No claim 
has been made that prior to the construction of 
.‘^aid elevated road the poles, wires and api)lianc(*s 
of the plaintiff in any manner interferred with the 
ordinary and usual use by the public of said 
avenue. Unquestionably had such removal been 
required by a regrading of the street by the city 
or for any other purpose required for the use of 
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the street by the public the plaintiff, if required, 
would have been compelled, at its own cost and 
expense, to relocate its said poles and wires to 
conform with sucli clianged conditions. The law 
is reasonably well settled that when the city en¬ 
gages in the construction of a rapid transit lim^ 
it is not performing a governmental act, but act¬ 
ing in a proprietary capacity. (Matter of Kapid 
Transit R. R. Commissioners, 197 N. Y. 81; Litch¬ 
field Construction Co. rs. City of New York, 244 
N. Y. 251, 2()3.) The position of the defendant 
in this respect is no different than as though it 
were a private corporation or person. In the con¬ 
struction of this elevated railway it was not per¬ 
forming a governmental act.’’ 

It is interesting to note the language of the Court 
in the above case, wherein it is stated: 

“Un(|uestional)ly had such removal been re¬ 
quired by a regrading of the street by the city 
or for any other purpose required for the use of 
the street by the public, the plaintiff, if required, 
would have been compelled, at its own cost and 
expense, to relocate its said poles and wires to 
conform to such changed conditions.” 

This decision is in strict accord with the doctrine 
of law declared by the Supreme Court of the United 
States. 

Conclusion. 

It is respectfully submitted that judgment should 
have been rendered for the appellant against the ap¬ 
pellee Washington Railway and Electric Company in 
both cases. Law No. 71949 (No. 4812 herein) and Law 
No. 74674 (No. 4813 herein). 

In the first case, although the work of relocating 
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11k* tracks in question was performed while the ap¬ 
pellee Georgetown and Tennallytown Railway Com¬ 
pany was a separate corporate entity, the obligation 
to pay tlie cost of such relocation became that of the 
appellee Washington Railway and Electric Company 
under the provisions of the Act of dune 5, 1900 (31 
Stat. 270), supra. 

In the second case, the appellee Washington Rail¬ 
way and Electric Company was tlie sole owner of the 
appellee Georgetown and Tennallytown Railway Com- 
}>any at the time of the relocation of the tracks men¬ 
tioned in the second declaration. 

Respectfully submitted, 

WILLIAM W. BRIDE, 

Corporation Counsel, I). C. 

RINGGOLD HART, 

Principal Assistant 
Corporation Counsel, 1), C. 

Attorneys for Appellant, 








